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NATURAL  LAW. 

^       ,      ,  ,,,  ■■HI..         I  ■      ■_ij.._  I  _  I  -m^^^m^a^ 

CHAPTER    L 
Of  Law  in  General. 

« 

L  IF/jat  is  meant  by  a  law.  IL  PermiJJiGns  are  tiot  laws, 
in.  In  what  refpiB  they  may  he  confidered  as  laws^ 
IV.  W^hy  they  have  been  thought  to  be  laws,  V.  Latvs 
either  natural  or  voluntary,  VL  Caufe  of  obligation  ta 
obferve  natural  laws  is  foreign  to  our  prefent  enqui- 
ry.  Vlf .  A  JJjort  accou7it  oj  the  caitfe  of  obligation, 
Vin.  Voluntary  laws  either  divine  or  human,  IX.  Di- 
vine voluntary  laws,  X.  Difference  betiveen  law  of 
nature  and  divine  pofitive  laws,  XI.  Human  volun- 
tary laivs  of  three  forts.  Civil  laiu  what.'  XII.  Hu- 
man laws  of  kfs  e'Mcnt  than  civil  law,  XIII.  Lawi 
of  flattens  * 

I.       A      Law^  is  a  rule  to  which  men  are  obliged  to     •yy'hat   is 
j\.   make  their  moral  aclions  conformable.    The  ^^^^t  ^1  ^ 
word  law  has  indeed  a  much  more  extenfive  (ignifica- 
tion  :   all  rules,   from   which   any   beings  whatfoever 
either  will  not,  or  cannot,  or  ought  not  to  deviate,  are 
fo  many  laws  to  them.     The  rules,  which  God  has  fet 

a  Grot.  Lib.  I.  Cap.  I.  §.  IX. 
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to  hlinfelf  to  work  by  ;  the  rules,  v/hich  brute  crea- 
tures are  led  by  their  inRincl  to  obey  ;  and  the  rules, 
which  inanimate  matter  in  its  motions  and  operations 
cannot  but  obferve,  are  ufually  called  the  laws  of  their 
feveral  natures.  But  fnice  it  is  not  our  bufinefs,  in 
the  following  work,  to  enquire  into  the  rules,  which 
God,  before  all  ages,  has  fet  down  to  himfelf,  for 
himfelf  to  work  by  ;  or  into  thofc,  which  the  inftinci: 
of  brute  creatures  impofes  upon  tliem,  or  into  thole, 
which  neceflarily  determine  the  motions  and  operations 
of  inanimate  matter  ;  but  into  tliofe  only,  which  men 
sre  bound  to  obferve  ;  it  was  proper,  in  defining  the 
word  law,  to  rcftrain  it  to  this  fenfe.  Neither  are  all 
the  adions  of  men  fubjedl  to  the  natural  law,  which 
we  are  enquiring  after  •,  but  thofe  only,  which  are 
called  moral  aclions  *,  that  is,  thofe  only,  in  which 
men  have  knowledge  to  guide  them,  and  a  will  to  chufe 
for  themfelves.  This  is  the  reafon  for  reRraining  the 
law  ftill  farther,  by  defining  it  to  be  a  rule  for  the 
moral  ac^iions  of  men.  It  was  necelTary  likevvifc  to 
include  obligation  in  our  notion  of  a  law,  and  to  de- 
fine it  to  be  a  rule,  which  men  are  obliged  to  obferve  y 
becaufe  all  the  rules,  which  men  obferve,  even  in 
their  moral  aclions,  are  not  laws.  Counfel,  or  ad- 
vice, which  they  may  follow  or  neglecl  at  their  own 
difcretion  •,  rules  of  convenience  or  prudence,  which 
they  may  obferve  or  not,  as  their  own  inclinations  lead 
them  ;  if  the  v  are  ever  called  laws,  are  called  (o  im- 
properly. 
Permiffi-  I--  ^7  making  obligation  a  neceffary  part  in  our  no- 
ensarc  uot  j-ion  cf  a  law,  all  t>  permiiTions  are,  as  they  ought  to  be, 
excluded  from  being  laws.      Though  permifiions  may 

h  Orot.Lib.  I.  Cap.  I,  §.1X. 
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come  from  the  maker  of  a  law,  and  may  be  eftablifr.ed 
by  his  authority,  yet  they  are  ratlier  negations  of  law 
than  a6ls  of  it :  inilcad  of  being  operations  of  the  law, 
they  are  checks  upon  its  operation. 

Fenniffions  are  of  two  forts,  they  arife  eitlicr  from 
the  filsnce  of  the  law,  or  from  its  exprefs  declarations. 
Ail  laws  are  underftood  to  permit  fuch  actions  as  they 
are  filent  about  :  we  are  permitted  to  do  whatever,  the 
law  does  not  forbid  ;  we  are  permitted  to  negleft  what- 
ever it  does  not  command.  There  can  be  no  queilion, 
whether  fuch  permiilions  as  thefe  are  to  be  called  laws  : 
for  certainly  the  filence  of  the  law  can  never  come  with- 
in the  notion  of  law.  And  as  to  the  other  fort  of  per- 
mifhcns,  thofe  which  arife  from  exprefs  declarations 
of  the  law  ;  what  are  they  but  declarations,  that  the 
law  is  not  defigned  to  extend  to  the  privileged  cafe  ? 
Mankind,  if  they  were  under  no  law,  would  be  at 
full  liberty  to  acl  in  v/hat  manner  they  pieafed.  But 
fuppofe  a  law  to  be  made  commanding  them  to  do  this, 
or  that ',  the  liberty  of  all,  who  are  fubje<ll;  to  the  au- 
thority of  fuch  ia'»v,  is  tlien  reflrained,  and  they  are 
obliged  to  acl  as  th-:*  lav/  prefcribes.  xSuppofe  fartlier 
the  fame  lav/  to  declare,  that  fuch  particular  perfons, 
or  that  perfons  in  fucli  particular  circumftances,  are 
permitted  to  do  otherwiic  ;  the  cffcft  of  fuch  a  declar- 
ation is,  that  the  privileged  perfon,  or  that  the  perfons 
in  the  privileged  circumitances,  are  left  in  the  fame 
condition,  as  if  no  law  at  all  had  been  made  :  they 
are,  notwithftanding  the  law,  at  liberty  to  act  in  what 
manner  they  pleafe.  And  it  is  not  eafy  to  im.aglne 
with  what  propriety  fucii  a  permiiTion  can  be  called  a 
law,  as  leaves  them  at  their  full  liberty,  and  places 
them  in  the  fame  condition,  that  they  would  have  been. 
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in,  if  the  law  had  done  nothhig  either  one  way  or  the 
other.  Such  a  permiiTion  comes  indeed  from  the  law- 
maker, and  is  cftablifhed  by  his  authority.  But  then 
it  is  plain  hov/  his  authority  operates.  Its  operation 
is  to  check  the  obligation  of  his  law,  and  to  prevent  its 
extending  to  fuch  perfons,  or  to  fuch  cafes  as  it  would 
have  extended  to,   if  he  had  not  checked  it. 

From  what  has  been  already  faid,  it  will  appear, 
that,  though  we  diftinguifli  between  permiffions,  which 
arife  from  the  fdence  of  the  law,  and  permiiTions, 
which  arife  from  the  exprefs  declarations  of  it  *,  yet 
both  of  them  are  nearly  the  fame  in  their  efFeft.  The 
principal  difference  betv/een  them  is  in  their  extent. 
All  men  are  at  liberty  to  act  as  they  pleafe,  where  the 
permiffion  arifes  from  the  filence  of  the  law.  But  they 
only  have  this  full  liberty,  to  whom  the  permiffion  is 
granted  by  the  law,  where  the  permiffion  arifes  from 
its  exprefs  declaration.  Perhaps  the  following  inftance 
may  help  to  make  this  matter  more  intelligible.  Sup- 
pofe  the  local  ftatutes  of  any  College  in  either  of  our 
Univerfities  neither  to  have  commanded  nor  forbidden 
the  fellows  of  fuch  College  to  enter  into  holy  orders, 
but  to  have  been  wholly  filent  upon  this  head.  Eve- 
ry one  will  fee,  that  thofe  fellows  are  permitted  to  adl 
in  this  refpe61:,  as  they  pleafe,  and  are  at  liberty  ei- 
ther to  enter  into  holy  orders  or  net,  at  their  own 
difcretion.  The  founder  of  the  College,  or  other 
perfon,  who  has  a  right  to  change  their  flatutes,  alters 
his  mind,  and  enjoins,  that  they  Urail  all  be  in  holy 
orders  at  a  certain  age,  under  the  penalty  of  forfeit- 
ing their  fellowfiiips.  They  are  then  no  longer  at  li- 
berty to  chufe  fur  themfelves,  but  mufl  either  lofe 
their  fellpwlliips,   or  enter  into  holy    orders.      After 
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fome  experience  this  law  is  found  inconvenient,  and 
the  fame  authority,  which  eftabliflied  it,  repeals  it. 
The  fellows  are  then  at  liberty  again  as  they  were  at 
firfl;  ;  they  are  permitted  either  to  enter  into  holy  or- 
ders or  not,  juftas  they  pleafe.  And  this  permifTion 
is  plainly  owing,  not  to  any  new  law,  but  to  a  repeal 
01  that,  which  was  formerly  made.  It  arifes  indeed 
from  an  aft  of  the  law-maker  •,  but  it  is.  from  fuch  an 
aft  as  only  makes  void  what  he  had  done' before.  But 
fuppofe  him,  inftead  of  having  repealed  his  former  lau', 
to  have  granted  a  difpenfation  to  tv/o  of  the  fellows  to 
continue  laymen,  if  they  pleafe.  Such  a  difpenfation 
is  a  permiffion  arifing  from  the  aft  of  the  law-maker  : 
but  we  cannot  with  any  propriety  call  it  a  law,  in  re- 
fpeft  of  thofe  two  of  the  fellows,  to  whom  it  is  grant- 
ed. Its  effeft  is  plainly  a  repeal  of  the  law  in  refpeft 
of  them  :  and  if  a  repeal  of  a  law,  where  it  is  univer- 
fal,  cannot  be  called  a  law  ;  there  is  no  reafon  why  it 
fhould  be  called  fo,  v/here  it  is  partial,  A  permiffion 
to  all  the  fellows,  arinng  from  the  fi  I  en  ce  of  the  fta- 
tutes,  is  plainly  no  law.  A  permifiion  to  all  the  fel- 
lows, arifing  from  the  repeal  of  the  ftatutes,  is  plainly 
no  lav/.  The  only  diiFerence  between  either  of  thefc 
cafes,  and  the  cafe  of  a  permiffion  to  two  of  the  fel- 
lows, is,  that  only  thefe  two  enjoy  that  liberty  in  this 
cafe,  v/hich  all  of  them  would  have  enjoyed  in  either 
of  the  other.  And  itvv'ill,  I  apprehend,  be  necellary 
to  find  out  fome  other  difference  befid'es  this,  before 
any  fatisfaftory  reafon  can  be  fiiewn,  why  permif* 
fions  arifing  from  the  original  filence  or  total  repeal  of 
the  law,  are  not  laws  ;  but  permiffions  arifing  from 
an  exprefs  difpenfation  cr  a  partial  repeal  of  it,  are  to 
be  looked  upon  as  laws. 
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In  wnat       m   J^^J.  though  permiffions  do  not  operate  as  laws,  in 

permiffi-  I'^fpc^  of  thofe   perfons,  in   whofe   favour   they   are 

ons  may  granted ;   yet   they   have   the   operation  of  laws,  and 

.'"  "," ''  ought  to   be  confidered  as  laws,   in  refpeft  of  others, 

tiered  as  °  j  r  '-•     j 

hvvs.  who  are  bound  not  to  hinder  thofe  perfons  from   the 

full  enjoyment  of  that  liberty,  which  fuch  permilTions 
allow.  Thus,  in  the  inftance  juft  now  made  ufe  of, 
the  governors  of  the  College  are  bound  by  the  dlfpenfa- 
tion,  granted  to  two  of  their  fellowa  from  entering 
into  holy  orders,  to  fufFer  thefe  two  fellows  quietly 
to  enjoy  their  places  or  feilowfhip,  notw^iEnftanding 
the  general  ftatute  obliging  the  refl:  of  them  to  be  in 
holy  orders  at  a  certain  time,  under  the  penally  of  a 
forfeiture  j  though  the  fellows,  v/ho  are  thus  privileged 
{liould  continue  laymen  beyond  the  time  fo  limited. 
Fermilfions  therefore,  tho'  they  are  not  laws  in  one  view, 
are  laws  in  another  view.  In  refpecl  of  thofe  per- 
fons,  to  whom,  or  in  whofe  favour  they  are  granted, 
they  are  checks  upon  the  law:  in  refpecl  of  others, 
who,  ii  no  fuch  permifTion  had  been  granted,  might 
have  lawfully  hindered  thefe  perfons  i;^  the  exercife 
of  that  liberty,  which  it  allows,  they  are  acls  of  the 
law..  They  arc  not  laws,  as  far  as  they  allow  a  liber- 
ty orfftion:  they  are  lawj,  as  far  as  they  include  the 
notion  of  obligation. 

Why  per-        XV.   One   reafon  why  pcrmiiTions,   even  in  refpe£l 
mllTjons  c  ^-L    r  r  ■>         i    •  i-i  r     r^-        ■        - 

liave  been  ^^  tholc  perlons,   wno  claim  a  liberty  of  acnng  m  vir- 

tlioiightto   tiie  of  them,  have  been  niiftaken  for  huvs,   has   pro- 
fcclaws.       i^p^i^iy  been,  that  where  they  arife  from  exprefs  decla- 
tions  of  the  law,   they  are  eftabliOied  by  the  authori- 
ty of  the   law-maker.    But  that  his  eflablifiimcnt    of 
them   will  not  be  fufncicnt  to  give  them  the  nature 
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of  laws  will  be  evident,  upon  rccollc6i:ing  in  what 
manner  his  authority  operates  in  their  eilabiilhment. 
It  operates  only  fo  as  to  check  itfelf,  and  to  hinder 
the  law  from  extending  fo  far  as  it  would  have  extend- 
ed, if  he  had  not  granted  the  difpenfation  or  privi- 
lege. And  it  may  be  queRioned,  whether  a  privi- 
lege or  permilTion,  in  this  view  of  it,  can  be  proper- 
ly faid  to  be  eltabliilied :  unlefs  we  mean,  that  by  the 
grant  of  fuch  privilege  the  liberty  of  thofe  perfons  is 
cftabliflied,  which  the  law  would  have  taken  away, 
unlefs  the  privilege  had  been  granted. 

Another  reafon,  why  penrxiilions  have  been  mifta- 
ken  for  laws,  is  that  privileges  and  rights  are  derived 
from  them.  And  fince  privileges  and  rights  are  fup- 
pofed  to  be  pofitive  things,  it  is  imagined,  that  per- 
miiTions,  upon  which  they  are  founded,  mud  be  look- 
ed upon  as  pofitive  a^is,  and  not  as  mere  negations  of 
law.  But  then  we  mufb  obfervc,  that  if  there  was 
no  law  at  all ;  there  would  be  no  difference  between 
privileged  perfons  and  others;  all  men  would  be  e- 
qually  at  liberty  to  a£l  in  the  fame  manner.  It  is 
therefore  the  reftraint,  which  the  law  has  laid  unon 
others,  and  not  the  grant  of  any  thing  pofitive  to  the 
privileged  perfons,  W'hich  puts  the  din'erence  betV/een 
thefe  perfons  and  others.  And  a  privilere,  in  this  ' 
view  of  it,  can  no  otherwife  be  confidered  as  a  pofi- 
tive thing,  than  as  it  is  a  referve  of  that  liberty  in  fa- 
vour of  the  privileged  perfons,  which  the  h\v  has  ta- 
ken away  from  others  not  privileged.  But  fuch  a  re- 
ferve as  this  is  plainly  no  a£l  of  the  law ;  it  is  only  a 
check  upon  it,  and  hinders  it  from  ading.  Many  of 
our  rights,  it  mufh  be  allowed,  are  derived  from 
permiflions.      But  this  can  be  no  reafon  for  efteeniimT 
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permifllons  to  be  pofitive  a£ts  of  the  law:   unlefs  the 

filence  of  a  law  can  be  called  a  pofitive  acSl  of  it.   Since 

as  many  of  our  rights  are  derived  from  permiiTions, 

which  arife  from  the  filence  of  the  law,  as  from  permif- 

fions,  which  arife  from   its  exprefs  declarations.      A 

right  is   indeed  nothing  more  than   a  liberty  of  doing 

certain   aftions,  or  of  pofleffing   certain  things  con- 

fiftently  with   the   law.      We   have  therefore  a  right 

to  do  fuch  actions  as  the  law  does  not  forbid  us  to  do, 

and  to  polTefs  fuch  things,   as  the  law  does  not  forbid 

us  to  polTefs.      And  it  feems  impoHible  for  any  one 

to  conceive,   that  the  laws  not  forbidding  us  to  do  an 

adlion,  or  to  poiTefs  a  thing,  fliould  be  an  a£l  of  the 

law.     This  is  the  cafe,   where  out  rights  are  founded 

upon  permiilions  arifmg  from  the  filence  of  the  lav/: 

and  it  is   much  the  fame,  where    they  are    founded 

upon  what   are   called  pofitive   grants,   that  is,   upon 

fuch  permiiTions,   as  the  law  exprefsly  declares.      An 

exprefs  declaration  of  what  the  law  allows  is  no  more 

than  an  exprefs  declaration  of  what  it  does  not  forbid. 

In  one  view  indeed  a  permiihon,   upon  which  any  right 

is  founded,  may  be  looked  upon  as  an  a<Sl:  of  the  law: 

though   in   refpedl  of  them,  whofe  right   it  is,   the 

permiffion    is  only  a  negation  of  law,    yet  in  refpecl 

of  others  it  operates  as  a  law:   becaufe  it  reftrains  all 

others  from  interrupting  tliem  in  the  free  enjoyment 

of  what  is  lb  permitted. 

Laws  ei.       V.    '^    Laws  are  divided  into  two  forts,  natural  and 

t  ei  natu-   voluntary.    Natural  laws  are  thofe,  which  mankind  are 

ral  or  vo-  ,  ■' 

luntary.      obliged  to  obferve  from  their  nature  and  conftitution. 

Voluntary  laws,   or,  as    they   are   fometimes   called, 

pofitive   laws,   are  thofe,  which   mankind  are  obliged 

to  obferve  iSy  the   immediate  will  and  appointment  of 

a  fuperior. 

c  Grotlus  ihiJ. 
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VI.    As  It  Is  the    principal  defiffn  of  the  following     Caufeof 

\  .   ,  1  •     J  obliejation 

treatife  to  trace  out   the  rules,   which  mankind   are  to  obferve 

obliged  to  dbferve  from  their  nature  and  conftitutionj  natural 
there  does  not  feem   to  be  any  great  neceffity  for  en- 


rcjgn  to 


tering  Into  the  queftion  concerning  the  caufe  of  our  our  pr^- 
obligation  to  obferve  theferulesj  a  queilioh  upon  which  '^^"^ '^"1^^*' 
moral  ids  are  fo  much  divided  in  their  opinions.  How- 
ever they  may  differ  about  the  caufe  of  obligation,  they 
are  agreed  about  the  law,  to  which  we  are  obliged ; 
whilll  they  difpute  about  the  reafon  of  duty,  they  con- 
cur in  eftablifliing  the  fame  rules  of  duty  The  mo- 
ralifls  of  one  fe£l:  derive  our  obligation  to  obferve  the 
law  of  nature  from  inflinclive  affe(£lions,  or  an  innate 
moral  fenfe.  Thofe  of  another  feci  maintain,  that  all 
our  obligations  of  this  fort  arife  from  certain  ab[lra6t 
relations  or  fitnelTes  of  things.  A  third  (cO:  are  of  opi- 
nion, that  we  cannot  be  fleadily  and  conftantly  obliged 
to  the  obfervanc'e  of  that  law,  but  from  the  affurance  of 
being  m.ade  happy,  for  obferving  it,  by  the  will  and  ap- 
pointment of  God.  And  a  fourth  k&.  think  it  necelTary 
to  join  all  thefe  principles  together,  in  order  to  render 
the  obligation  perfect.  But  all  thefe  different  feels  ?.^ 
greein  contending, that  the  law  of  nature,  wiiich  we  are 
obliged  to  obferve,  prefcribes  piety  t.;wards  God  \  ^ 
juftice  and  benevolence  in  refped  of  mankind;  and 
chaftity  and  temperance  in  refpe^t  of  ourftlves.  But 
as  the  rules  of  duty  are  the  proper  fubject  of  our  pre- 
fent  enquiry,  and  all  moralifts  are  agreed  abv)ut  thefe 
rules,  however  they  may  differ  about  the  caufe,  which 
obliges  us  to  the  obfervance  of  them  ;  we  miglit  pafs 
over  this  queftion  entirely,  without  being  liable  to  b© 
charged  with  negleding  what  neceffarlly  belongs  to 

D 


tien. 
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our  fiibje6l :  or  if  we   fay  any  thing  about  it,  thofe 
moraliftsj   who  are   not  of  the  fame  opinion  with  us, 
mufl  ownj  that  the   proper  fubjeO:    of  the  following 
treatife  is  not  aftecled  by  it. 
[    -.       VII.  But  though  it  is  not  necefTary  to  fpeak  at  large 

account  oi  ^  ;  r  5 

the  caufe  Concerning  thc  caufe  of  moral  obligation,  and  to  enter 
o  ojiiga-  jY^inutely  into  the  difputes,  which  have  been  raifed 
upon  that  head  ;  yet  it  may  not  be  improper  to  fay 
fomething  about  it.  I  iliall  therefore  endeavor  tofnevv',. 
in  as  few  words  as  I  can,  for  what  reiifon  we  are  oblig- 
ed to  the  duties  of  piety  towards  God,  of  juitice  tmd 
benevolence  in  refpecl  of  mankind,  of  chaftity  and 
temperance  in  refpe£l;  of  ourfelves.  It  is,  I  fuppofe^ 
an  undoubted  truth,  that  ail  men  are  defirous  of  hap- 
ptnefs.  And  I  fhall  farther  take  it  for  granted,  that 
when  any  praclice  appears  to  be  fo  connedlcd  v/ith  our 
happinefs,  that  we  cannot  obtain  the  one  without  fol- 
lowing the  other,  we  are  then,  as  ftrbngly  obliged  to 
that  praclice,  as  we  can  be.  Whatever  rules  therefore 
are,  bV  our  own  nature  and  the  conftitution  of  things, 
made  necefi'ary  for  us  to  obferve,  in  order  to  be  happy, 
thefe  rules  are  the  law  of  our  nature.  Now  man,  as 
an  individual,  unconne6led  with  the  creatures'  of  his 
owrffpecies,  not  joined  with  them  in  a  common  inter- 
efl,  having  no  other  provifion  or  conveniency  but  what 
his  own  labour  could  produce,  having  no  prudence 
but  his  ovvn  to  contrive  for  himfelf,  and  having  no 
ilrength  but  his  own  to  defend  him,  would  be  unable 
to  obtain  fuch  a  degree  of  happinefs,  as  his  nature 
prompts  him  to  defire,  and  much  more  unable  to  ob- 
tain fuch  a  degree,  as  his  nature  is  capable  of.  It  is 
^  therefore  the  law  of  his  nature,  that  he  fliould  live  in 
fociety  Vv^ith  others  of  his  own  fpecies  :  by  which  I  do- 
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not  mean,  that  he  fliould  merely  live  in  company  with 
them,  as  many  brute  creatures  are  obfervej  to  herd 
together  ;  but  that  he  fliould  join  with  them  in  a  com- 
mon intereft,  that  he  fliould  bind  himfclf  to  them  in 
fach  a  manner  as  to  labour  with  them  for  a  general 
good.  For  without  fuch  a  connection  of  interefts,  he 
cannot  make  ufe  of  a  joint  or  common  wifdom  to  con- 
trive for  his  own  good,  nor  of  a  joint  or  common 
ilrength  to  fecure  himfelf  in  the  pofleffion  of  it.  So 
that  although  his  own  particular  happinefs  be  the  end, 
which  the  firft  principles  of  his  nature  teach  him  to 
purfue  ;  vet  reafon,  \/hich  is  likewife  a  principle  of  his 
nature,  informs  him,  that  he  cannot  effed ually  obtain 
this  end  without  endeavouring  to  advance  the  common 
good  of  mankind ;  but  muft  either  be  contented  to 
.enjoy  his  own  happinefs,  as  a  part  of  the  general  hap-    * 

pinefs,  or  not  enjoy  it  at  alh 

V/hen  he  difcovers  farther,  that  there  is  a  God, 
w^ho  made  and  governs  the  world,  to  whofc  power  he 
owes  his  being,  and  to  whofe  goodnefs  he  owes  all 
the  happinefs,  that  he  either  does  or  can  enjoy;  and 
when  he  learns  befides,  either  by  the  ufe  of  his  reafon, 
or  by  exprefs  declarations  from  the  maker  and  gover- 
nor of  all  things,  that  he  is  not  to  ceafe  to  exifl,  when 
he  pafles  out  of  this  prefent  life,  but  that  his  being 
will  be  continued  to  him  in  another;  the  fame  .defire 
of  happinefs,  which  obliged  him  to  purfue  a  general 
good,  and  to  keep  his  interefts  by  this  means  united 
to  the  common  interefts  of  his  fpecies,  will  oblige 
him  to  obferve  all  thefe  rules  in  his  moral  conduct, 
which  he  finds  to  be  neceifary,  in  order  to  fecure  the 
favour  of  his  maker,  and  his  own  welfare  in  the  life 
^ftcrthis.      He  will  plainly  underftand,  that  the  moft 
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effedlual  way  to  fecure  the  latter  point,  is  to  fecurc 
the  former,  that  he  is  mofl:  likely  to  obtain  this  future 
happinefs,  by  putting  hinifelf  under  the  proteQion  o^ 
that  Almighty  being,  who  is  the  difpofer  of  all  things. 
Nor  can  he  have  any  hope  of  engaging  the  protection 
of  God,  but  by  endeavouring  to  pleafe  him,  or  by 
obeying  his  will,  a^  far  as  he  can  difcover  what  his 
will  is.  But  fmce,  from  a  view  of  what  is  before  him 
It  appears,  that  God  has  made  his  nature  and  conPti- 
tution  fuch,  as  requires  him,  if  he  would  be  happy 
here,  to  work  for  a  general  good,  or  for  the  common 
intereft  of  his  fpecies;  the  moft  reafonable  conclufion 
is,  that  God,  who  made  his  nature  and  conftitution 
what  it  is,  expects  him  thus  to  work;  and  that,  by 
thus  endeavouring  to  do  the  work,  which  God  expe£l;s 
him  to  do,  he  takes  the  moft  effe£lual  method  of  fe- 
curing  v*'-hatever  happinefs  can  be  hoped  for  hereafter. 
But  beiides  the  general  defire  of  happinefs,  he  hnds 
within  himfelf  certain  appetites,  which  lead  him  to 
fome  particular  forts  of  pleafure,  and  that  a  part  of 
his  happinefs,  whilft  he  is  here,  confifts  in  the  grali- 
lication  of  thcfe  appetites.  But  then  he  finds  like  wife, 
that,  if  he  indulges  himfelf  to  excefs  in  fucb  pleafures, 
the  excefs  is  attended  with  pains  and  difeafes,  and 
that  if  he  gives  himfelf  up  to  thofe  pleafures,  he  be- 
comes either  ufeiefs  or  hurtful  to  his  fpecies.  From 
either  of  thcfe  difcoverieshc  may  colle61:,  that  he  can- 
not be  as  happy,  as  he  naturally  defires  to  be,  or  that  lie 
cannot  obtain  his  greateft  good,  uniefs  he  takes  care 
to  reftrain  liis  appetites  within  proper  bounds.  For 
fmce  the  pain  and  difeafes,  which  attend  the  too  free 
indulgence  of  them,  arife  from  Iiis  nature  and  confti-. 
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tution,  excefTes  of  this  fort  are  contrary  to  his  nature 
and  conftitution,  and  confequently  are  contrary  to  the 
will  of  that  being,  who  made  his  nature  and  conftitu- 
tion  what  they  are.  And  fince  the  fame  exceffes  inter- 
fere with  the  common  good  of  his  fpecies,  by  making 
him  either  ufelefs  or  hurtful,  they  are  upon  this  ac- 
count iikewife  contrary  to  his  nature  and  confiitution, 
which  he  finds  to  be  fuch,  that  he  cannot  obtain  his 
own  particular  happinefs  v/ithout  endeavouring  to 
promote  the  common  happinefs  of  his  fpecies. 

Upon  the  whole,  mankind  are  naturally  defirous  of 
making  themfelves  as  happy  as  they  can;  and  whate- 
ver rules  are  by  their  nature  and  conftitution  made  ne- 
ceflary  for  them  to  obferve,  in  order  to  obtain  thii^ 
greateft  good,  are  the  law  of  their  nature.  And  thefe 
rules  have  been  fhewn  to  confift,  firft,  in  piety  and 
reverence  towards  God,  who  is  the  maker  and  difpo- 
fer  of  all  things;  fecondly,  in  judice  and  benevolence 
towards  one  another,  or  in  working  for  a  common  in- 
tereft,  by  taking  care  to  do  no  harm,  and  by  endea- 
vouring to  do  good;  and,  thirdly,  in  reftraining  their 
appetites  by  chaflity  and  temperance,  fo  as  neither  to 
hurt  themfelves  nor  others,  by  the  improper  indul- 
gence of  them. 

IntracinGf  out  the  obligation  arifinp-  from  the  law  of 

O  >Ji  o 

nature,  to  obferve  thefe  duties,  I  have  taken  the  ex- 
peftation  of  a  life  after  this  into  the  account;  without 
confidering,  whether  we  come  to  the  knowledge  of 
fach  a  life  by  the  ufe  of  our  reafon,  or  by  feme  ex- 
prefs  revelation,  which  God  has  made  to  us.  Nor  do 
I  think  it  neceiFary  to  enter  here  into  any  debate  upon 
this  head ;  becaufe  by  whatever  means  we  are  inform 


28  I  N  S  T  I  T  U  T  E  S    OF  B.  I 

ed  of  this  fa6b,  that  there  will  be  a  future  life,  fuch 
a  life  is  equally  a  part  of  our  nature,  and  of  the  con- 
ftitution  of  things;  and  all  the  confequences  relating 
to  our  practice,  which  can  be  deduced  from  it,  are 
equally  the  laws  of  our  nature.  It  may  perhaps  be  ur- 
ged, that  the  lav/  of  nature  is  a  law,  which  reafon 
difcovers  to  us,  and  that  upon  this  account  revelation 
cannot  fairly  be  made  the  foundation  of  it.  But  whoe- 
ver is  difpofed  to  make  fuch  an  objection  as  this,  (hould 
confider,  in  what  fenfe  reafon  is  faid  to  difcover  tl^e 
law  of  nature :  it  does  not  difcover  all  the  facls  from 
whci^ce  it  deduces  this  law.  Many  of  them  are  learn- 
ed by  our  own  experience,  and  many  more  depend  up- 
on the  experience  of  other  men,  and  are  conveyed  to 
us  by  their  teflimony.  Whoever  would  be  truly  and 
fully  informed  of  the  nature  and  conftitution  of  the 
humiui  fpecies,  muil  make  ufe  of  thefe  means :  and 
after  he  is  thus  informed  of  the  fa61:s,  his  reafon  tra- 
ces out  from  thence  tlie  rules,  which  fuch  a  nature 
and  conftitution  oblicres  mankind  to  obferve.  The  ufe 
of  reafon,  in  tracing  out  thofe  rules,  will,  as  far  as 
I  can  fee,  be  precifely  the  fame,  whether  he  is  infor- 
med of  the  fa6ls  relating  to  the  nature  and  conftitution 
of  man,^by  his  own  experience  and  the  tefiimonv  of 
other  men,  or  whether  he  joins  to  thefe  helps  the 
nmch  furer  teflimony  of  God. 
laws  "either  VIII.  ^  As  voluntary  laws  are  rules  prcfcribed  to 
divine  or  mankind,  by  the  immediate  authority  of  a  Superior ; 
diey  muil  necelTarily  be  either  divine,  or  human  :  be- 
caufe  the  only  fuperiors,  that  we  know  of,  are  either 
God  who  is  the  autlior  of  our  being,  or  fuch  of  our 
own  fpecies,  as  have  a  right  to  direct  our  conduct. 


nun;an. 
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IX.  ^  Divine  voluntary  laws  arc  fuch  rules,  as  we  l^^^me  vo^ 
are  obliged  to  obferve  by  tlie  immediate  command  and  vvorfliip. 
.authority  of  God.  Thefe  laws  are  either  of  partial  or 
of  general  obligation ;  they  are  either  fuch  as  oblige 
only  one  particular  people,  or  fuch  as  oblige  all  man- 
kind. We  know  of  but  one  inftance  of  a  divine  volun- 
tary law,  which  was  confined  to  a  fingle  people  •,  and 
that  i*  the  law,  which  God  gave  to  the  Ifraelites  by 
Mofes.  It  is  evident,  that  the  pofitive  parts  of  this  law 
were  never  obligatory  upon  any  people,  except  the  If- 
raelites :  both  becaufe  the  law  is  addrefTed  to  them  on- 
ly J  and  becaufe  the  principal  obfervances,  which  it  en^ 
joined,  and  many  of  the  rewards,  which  it  promifed, 
were  confined  to  the  country,  where  they  lived.  A  vo-  , 
iuntary  law  can  oblige  no  farther  than  the  law-maker 
intended,  that  it  fhould  oblige :  becaufe  all  the  autho- 
rity, that  it  has,  is  derived  only  from  his  will  and  in- 
tention :  fo  that  wherever  this  will  or  intention  ftops, 
the  obligation  of  the  law  muft  flop  with  it.  Now  the 
intention  of  God,  in  giving  the  Mofaic  law,  does  not 
appear  to  have  extended  beyond  the  Ifraelites  5  for  the 
law  is  addrelFed  to  them  alone.  Hear  O  Ifrael,  fays 
the  legiflator,  the  Lord  thy  God  is  one  Lord.  And  as 
the  intention  of  the  law-maker  thus  confined  it  to  that 
one  people,  fo  the  matter  of  the  law  and  the  fandiong 
if  it  are,  in  many  inftances,  fuch  as  confine  it  in  the 
fame  manner.  Some  of  the  feafts,  which  it  appoints, 
could  not  be  celebrated  ;  fome  of  the  facrifices,  which 
it  commands,  could  not  be  offered  ;  fome  of  the  cere- 
monies, which  it  prefcribes,  could  not  be  obferved,  at 
any  place,  except  at  Jerufalem.    The  proniifes  ofliv- 

e  ;'^;^..§.XV.XVI. 
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infT  lone  in  the  land,  which  God  had  Q;iven  them,  the 
promife,  that  when  all  their  males  went  up  to  Jerufa- 
lem  three  times  in  a  year,  none  of  their  neighbours 
fhould  invade  their  country,  the  general  promifes,  that 
God  would  blefs  them  more  than  any  people,  are  all 
of  them  in  their  own  nature  limited  to  the  Ifraelites  ; 
and  fome  of  them  are  limited  not  only  to  the  Ifraelites, 
as  a  particular  people,  but  as  a  people  fettled  in  that 
particular  country. 

As  this  law  was  never  obligatory  upon  any 
other  nation,  befides  the  Ifraelites,  fo,  fince  the  preach- 
ing of  the  Gcfpcl,  it  is  not  obligatory  upon  them. 
This  was  exprefsly  declared  by  the  council  of  the  apo- 
ftles  at  Jerufaiem,  and  is  frequently  repeated  by  St. 
Paul  in  moft  of  his  epiilles.  We  are  to  obferve  how- 
ever,  that  the  Mofaic  law  may   be   diftinguifhed   into 

I  • 

three  parts  j  that  many  of  its  precepts  are  purely  poli- 
tical, and  were  defigned  to  regulate  and  eftablifii  the 
civil  government  of  the  Ifraelites  5  that  many  of  its 
precepts  are  ceremonial,  and  were  defigned  to  fettle 
the  outward  forms  of  religious  woiTiiIp  ;  but  that  fome 
of  its  precepts  are  moral,  and  are  only  parts  of  the 
law  of  nature.  Now  whilit  we  affirm  the  Mofaic  law 
to  have  been  never  obligatory  upon  any  befides  the 
Ifraelites,  and  not  to  be  obligatory  at  prefent  even  upon 
them  ;  we  mull  remember,  that  the  moral  precepts 
of  it  did  always  oblige,  and  fiill  continue  to  oblige  all 
mankind  ;  not  becaufe  they  are  parts  of  the  Mofaic 
law,  but  becaufe  they  are  tranfcripts  of  that  na^ur?.! 
law,  which  was,  and  always  will  be  of  univerf.1l  obli- 
gation to  all  men,  a§  being  derived  ho'.n  their  nature 
and  conftitutlon. 
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Whatever  pofitive  laws  were  given  either  to  Adam 
or  to  Noah,  as  the  common  parents  of  all  mankind, 
would  be  of  univerfal  obligation,  if  we  could  come  to 
the  knov/ledtre  of  them     becaufe   the    commands    of 

a 

God  to  them,  as  the  reprefentatives  of  the  fpecies,  one 
at  the  creation,  and  the  other  after  the  flood,  necef- 
farily  extend  to  that  whole  fpecies,  which  they  repre- 
fented. 

All  fuch  pofitive  laws,  as  are  contained  in  the  Gof- 
pel,  are  iikewife  of  univerfal  obligation:  becaufe  the 
author  of  it,  and  they  who  firft  preached  it,  by  his 
appointment  and  under  his  direction,  declare,  that  all 
men  are  obliged  to  receive  it. 

There  does  not  feem  to  be  any  occafion  to  prove, 
that  we  are  obliged  to  obferve  fuch  pofitive  rules,  as 
God  is  pleafed  to  prefcribe  Since  to  us  his  autho- 
rity over  us,  and  his  power  to  make  us  happy  or  mif- 
erable,  are  fuch  apparent  and  effecliual  caufes  of  ob- 
ligation, that  the  mod  flight  obfervcr  cannot  want  to 
have  them  pointed  out  or  enforced. 

X.  Before  we  pafs  on  to  the  confideration  of  human    DlfTcrcncc 

,       ,  ^  11-1       between 

laws,  It  may  not  be  improper  to  Itate  and  explain  the  j^^^  ^^  j^^_ 
difference  between  the  law  of  nature,  and  the  pofitive  ture,   and 
laws  of  God.    ^  This  difference  will  be  beft  underftood,  tjlJe^^^g^  ^" 
if  we  confider  what  it  is,   which  makes  any  intelligible 
difliin^tion  between  moral  and  pofitive  duties.     When 
the  law  of  Mofes,  for  inflance,  forbids  murder,  and 
when  it  forbids  the   Ifraelites  to  eat  the  flefli  of  fuch 
animals,  as  it  determines  to  be  unclean ;   what   is   it, 
which  makes/one  of  thefe  a  moral  and  the  other  a  po- 
fitive precept  ?    This  point  is  not  at  all  cleared  up  by 

f  Grot.  iiii/. 
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fijyii>g,  that  one  of  thefc  is  a  precept  of  the  law  of  na- 
ture, and  the  other  is  not  fo  :  for  this,  inftead  of  brino-- 
ing  us  forward  in  removing  the  difficulty,  only  carries 
us  back  to  the  place,  that  we  fet  out  fron-i.  We  cannot 
fay,  that  moral  and  pofitive  duties  are  diftinguifhed 
from  each  other,  by  the  diflerent  authority,  which  e- 
llabliflies  them  :  becaufe  the  fame  God,  who  binds  us 
to  the  obfervance  of  the  law  of  nature,  binds  us  like  wife 
to  the  obfervance  of  his  own  pofitive  laws.  Neither  can 
we  fay,  that  they  arc  diilinguifhed  from  one  another  by 
the  different  fancSlions,  upon  which  they  are  eftabliflied  : 
becaufe  hapninefs  to  thofe,  who  obey  them,  is  the  com- 
mon fandion  cf  duties  of  both  forts.  This  is  plainly 
the  cafe  both  in  the  Gofpel  and  in  the  law  of  Mofes  ; 
where  moral  and  pofitive  duties  are  enjoined  under  like 
penalties.  We  cannot  therefore  look  for  the  difference 
of  thefe  two  forts  of  duties  here  ;  unlefs  we  will  main- 
tain, that  every  m.oral  duty  becomes  a  pofitive  one, 
whenever  God  is  pleafed  to  eilablifh  fuch  moral  duty 
by  any  exprefs  promife  of  a  rev/ard  to  them,  who  per- 
form it. 

The  principal  mark  of  difFcrence  is  to  be  found  in 
the  matter  of  the  duties.  The  actions  of  men  are,  in 
their  own  nature,  either  good,  or  bad,  or  indiiTerent. 
Such  actions  as  in  themfelves,  or  of  natural  confe- 
quence,  tend  to  promote  a  common  intereft,  or  to  pre* 
vent  a  common  harm,  are  called  morally  good  :  they 
make  a  good  part  in  the  behaviour  or  morals  of  thofe 
perfons,  who  do  them  j  becaufe  they  are  produ£live  of 
good  or  happincfs  to  mankind.  Such  aftions,  as  in 
themfelves,  or  cf  natural  confequence,  tend  to  hinder 
a  common  good,  or  to  produce  a  common  harm,  are 
morally  bad  :  they  make  a  bad  part  in  the  morals  or 
behaviour  of  thofe  nerfons  v/ho  do  them.  Such  actions 
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are  indiftcrent,  as  do  not  afre£l  the  general  good  or  wel- 
fare of  others,  either  one  wny  or  another  ;  fuch  as  in 
themfelves,  or  of  natural  confcquence,  neither  prevent 
harm  nor  do  good,  neither  prevent  good  nor  do  harm. 
The  law  of  nature,  as  has  been  flievv^i  already,  enjoins 
all  thofe  actions,  which  are  morally  good,  and  forbids 
all  thofe  which  are  morally  bad.  By  this  means  the 
former  become  duties,  and  the  latter  crimes.  And  if 
God,  in  any  exprefs  revelation  of  his  will  to  mankind, 
has  been  pleafed  to  recite  any  part  of  the  law  of  nature, 
and  to  eftablifh  it  by  any  new  fan6lions  ♦,  flili  the  na- 
ture of  the  duties  fo  recited  and  eRabliihed  continues 
the  fame  ;  and  the  aclions  thus  enjoined,  being  mcr- 
ailvgood,  are  called  moral  duties.  But  wlien  any  ac- 
tions, which  are  indifferent  in  themfelves,  are  com.^ 
manded  or  forbidden  by  any  exprefs  revelation  of  God's 
will  ;  thofe  a^lions  likewife,  which  God  thus  com- 
mands, become  duties,  and  thofe  aciicr.s  which  he 
forbids,  become  crimes  :  hovv'evcr,  as  the  a6lions  in 
themfelves,  or  in  their  own  nature,  affect  the  com- 
mon good  of  mankind  neither  one  way  nor  other,  as  ' 
they  have  nothing  in  them  either  morally  good  01  mor-r 
ally  bad  ;  this  fort  of  duties  is  called  poiilive  duties, 
Thus  in  refpecSl;  of  God,  fear,  and  love,  and  reverence 
are  moral  duties  ;  becaufe  they  tend  to  promote  a  com- 
mon good,  fmce  the  obligations,  that  we  are  under  to 
work  for  this  end,  depend  upon  our  knowing  it  to  be 
his  will,  that  we  fliould  fo  work  ;  and  unlcfs,  we  fear 
and  love  and  reverence  liim,  his  will  would  not  ap- 
pear to  be  a  law  to  us.  But  the  particular  forms  or 
ceremonies,  the  particular  timiCS  and  places  appointed 
for  expreiTing  thcfe  fsntimicnts,  are  of  apofitive  nature. 
Tci^iperance  and  charity,  as  they  tend  to  promote  a 
common   good,   or   to  prevent  a  common   harm,   arq 
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moral  duties.  But  any  extraordinary  reftraints  upon 
our  appetites,  which  have  not  fuch  a  tendency,  are  du- 
ties of  a  pofitive  fort.  In  iliort,  fmce  all  fuch  aclions 
as  are  good  in  themfelves,  in  the  fenfe  already  explain- 
ed, are  called  virtues  ;  and  all  fuch,  as  are  bad  in  them- 
felves, are  called  vices ;  Vv^e  may  fay  in  general,  that 
all  virtues  are  moral  duties,  and  all  vices  are  moral 
crim.es  ;  or  that  virtue  and  vice  are  the  matter  either 
of  the  lavi-  of  nature,  or  of  God's  moral  law,  which 
enjoins  the  former,  and  forbids  the  latter.  But  fuch 
aftions,  as  are  indiiTerent  in  themfelves,  fuch  as  in 
their  own  nature  are  neither  virtuous  nor  vicious,  are 
the  proper  matter  of  God's  pofitive  law  •,  they  becomie 
duties,  when  he  comm.ands  them,  or  crimes,  when 
he  forbids  them. 

I  would  not  be  undcrilood  to  mean,  that  the  obfer- 
vance  of  God's  podtive  commands  does  net  at  all  affedr 
the  general  good  of  mankind,  after  he  has  been  pleafed 
,  to  p-ive  thofe  commands  ;  or  that  the  common  interefl; 
is  not  concerned  ;  whether  they  are  obferved  or  ne- 
giecied.  There  is  certainly  thus  much  of  morality  even 
in  all  pofitive  duties  ;  that  any  habitual  neglecl  of  them 
is  inconfiflent  with  the  fear,  and  love,  and  reverence, 
which  are  due  to  God,  and  which  are  the  furefl  eftab- 
liftiment  of  the  whole  law  of  nature  :  fo  that  they,  who 
pretend  to  defpife  all  pofitive  duties,  as  if  they  were  of 
little  or  no  importance,  would  do  v/ell  to  confider, 
that  they  may  juftly  be  looked  upon  as  enemies  to  the 
general  good  of  mankind  ;  in  as  much  as  they  leiTen 
the  authority  of  God,  and  v*'eaken  the  firmeft  fupport 
of  all  moral  virtue. 

From  the  difference  between  the  mioral  and  the  po- 
ficive  laws  of  God,  in  refpcr;:  of  the  matter  of  thofe 
laws,   another  mark  of  difference  arifer,   in  refpcfi  of 
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the  means  by  whicli  v/e  do  or  may  arrive  at  the  know- 
ledge of  them.  The  moral  lav/  of  God  commands  all 
fuch  a6lions  as  in  themfelves,  or  of  natural  confe- 
quence,  are  productive  of  general  good,  and  forbids  all 
fuch,  as,  ill  themfelves,  or  of  natural  confequence, 
are  productive  of  general  harm.  Novi^  the  experience 
and  the  reafon  of  mankind  may  difcover  this  natural 
difference  between  virtue  and  vice,  or  between  good  and 
bad  aCtions  :  and  confequently  it  is  pollible,  in  the 
nature  of  the  thing  itfelf,  for  mankind,  by  the  ufe  of 
their  reafon,  to  trace  out  the  rules  of  moral  duty. 
But  then  in  refpe£i:  of  pofitive  duties,  wliich  confilt  of 
fuch  actions  as  are  in  their  own  nature  indifferent,  or 
of  fuch  a6lions  as  do  not  appear  to  us  to  be  produ61:ive 
of  either  good  or  harm  to  mankind,  our  reafon  can  be 
no  guide  to  us.  For  certainly  reafon  can  never  dif- 
tinguifli  the  duties  from  the  crimes,  without  fomc  ex- 
prefs  declaration  of  tlic  will  of  the  law-maker,  where 
nothing  but  his  will  makes  any  apparent  difference  be- 
tween thofe  a6lions,  which  are  commanded,  and  thoie 
which  are  forbidden. 

Though  I  have  here  faid,  that  it  is  poffible  for 
mankind,  by  the  ufe  of  their  reafon,  to  trace  out  the 
rules  of  moral  duty,  I  would  not  be  underllood  to  in- 
timate, that  in  refpe£l  of  our  moral  duties  all  revela- 
tion is  ufelefs.  In  rcfpe6l  of  thefe  duties  revelation 
may  and  does  anfwer  very  ufeful  and  neceflary  pur- 
pofes.  In  the  nature  of  the  thing  itfelf,  fuch  a£lions 
as  are  moral  duties,  may  be  diftinguiflied  from  fuch, 
r.3  are  criminal  :  becaufe  there  is  a  natural  difference 
between  them.  But  then  as  this  difference  confiRs 
ill  the  good  or  liarm,  which  arifes  from  our  actions  ; 
long  experience,  clofe  attention,  and  accurate  reafo- 
nigs  are  ncceilary  to   difcover  it.      So  that   Iiowcver 
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poirible  it  may  be,  in  the  nnture  of  the  tiling  itfelf, 
for  mankind  to  trace  out  the  rule  of  moral  duty,  with- 
out the  afiiilance  of  revelation  5  it  is  in  fade  very  un- 
likely, tjiat  they  Hiould  do  it,  without  fome  fuch 
afTiftar.ce. ,  The  life  of  any  one  man  is  too  fiiort,  his 
obfervations  too  few,  his  attention  too  m^uch  taken  up 
with  other  matters,  to  fearch  into  the  nature  and  coii- 
fequences  of  all  human  anions,  and  by  general  rea- 
fonings  to  eriabliOi  a  rule  of  duty.  This  would  be 
the  cafe,  fuppofing  we  were  all  of  us  to  employ  our- 
felves  in  this  enquiry  with  as  much  diiiiience  as  the 
circumPtances  of  human  life  would  admit  of.  Even 
upon  this  fuppofition  we  mufl  have  recourfe  to  the 
experience  2.nd  reafonings  of  thofe,  who  have  gone 
before  us.  But  in  general  we  have  neither  diligence, 
nor  flxill  enough,  to  go  through  fuch  an  enquiry :  the 
bulk  c:  mankind  would  never  find  out  their  duty,  if 
they  were  not  taught  it :  thev  would  never  prive  them- 
fclves  the  trouble  of  looking  for  it,  if  it  was  not  laid 
plainly  before  them.  In  this  inftance  therefore  reve- 
lation will  be  u fef ul  in  refpect  of  moral  duties.  It 
will  help  to  teach  the  rule  of  duty,  even  to  thofe  who 
are  the  mod  diligent  enquirers;  becaufe  as  tlie  know- 
ledge of  God  is  infinitely  fuperior  to  our  own,  his  de- 
clarations about  the  nature  and  confequcnce  of  our 
aclions  will  be  a  furer  9"uidc  to  us  than  our  own  ex- 
pcricnce  and  reafonings  can  be.  And  wherever  he 
has  been  pleafed  to  point  out  cur  duty  to  us,  neither 
want  of  k'ifure  nor  want  of  fivill  can  prevent  us  from 
ffjeing  it.  This  tlicn  is  the  firll  ufe  of  exprefs  reve- 
];iiion,  in  ref|ie£l  of  moral  duties.  ItaiTiils  tjie  learn- 
ed in  their  enquiries;  ai^dinilrucls  tiie  ignorant,  who 
vvithout  HJcIi  iiiflruclions  v/ould  have  knovv-n  little  or 
r.ctliing  of  it.      TiUl  fuch  a  vcvclaticn   is   of  ufe  not 
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only  in  publlfhing  the  rule  of  duty,  but  more  efpecl- 
ally  in  eilablifhing  the  obligations  of  mankind  to  ob- 
ferve  this  rule,  by  inflrucling  them  in  the  full  know- 
ledge of  God  and  themfelves,  by  informing  them 
what  their  true  condition  is  at  prefent,  and  by  what 
means  the  wifdom  and  goodnefs  of  God  defigns  to 
lead  them  to  happinefs  hereafter.  But  I  am  entering 
too  far  into  tiie  province  of  theology  •,  and  muil  aik 
the  reader's  pardon  for  this  digreflion. 

XI.   ^    Human  voluntary  laws  are  of  three  forts*.       Human 
either  the  civil  law,   or  a  law  of  lefs  extent  v/hich  is  laws^of^^' 
not  derived  from  the  civil  power,   or  a  law  of  greater  three  fort*, 
extent  than   the   civil  law.      The   civil  law  is  a  rule  ^^'^  ^""'''^ 

what, 

euabliilied  by  the  civil  power,  to  v/hich  the  fubjefts 
of  any  nation,  who  are  under  the  authority  of  its 
civil  power,  are  obliged  to  conform  their  behaviour. 
By  the  civil  power  we  mean  that  power,  which  go- 
verns what  in  latin  is  called  civitas^  in  englifh  a  ftate, 
a  nation  or  a  civil  community.  And  by  a  nation  or 
civil  community  we  mean  a  complete  or  perft.cSl  foci- 
ety  of  men,  who  are  in  poffeffion  of  their  perfonal  li- 
berties, and  have  united  themfelves  into  one  body  for 
the  purpofes  of  fecuring  their  rights,  and  of  promo- 
ting a  common  intereft.  The  name  civil  hw  is  nov/ 
almofl  appropriated  to  the  civil  law  of  the  Roman  em- 
pire ;  as  this  has  long  been  called  fo  by  way  of  emi- 
nence, whenever  we  fpeak  of  the  civil  law,  we  are 
fuppofed  to  m.ean  this.  But  whenever  I  have  occafion 
to  fpeak  of  this  law,  I  fhall  call  it  the  Roman  law, 
and  fliall  ufe  the  words  civi/  law,  in  the  mod  ey^Qn" 
five  fenfe,  for  the  law  of  the  land  in  each  particular 
nation  or  country,  that  is  for  the  law  which  the  civil 
power  in  that  nation  or  country  has  edabliOied. 

g  Grot. /-5/V.§.  XIV. 
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Human        XIL       Human  voluntary  laws,  which  riie  of  lefa, 
law  of  lefs  extent  than  the  civil  law,  and  are  different  from  it,  as 

extent  than 

the  civil  law  "ot  being  derived  from  the  fame  power,  are  the  rules, 
which  any  one,  who  has  authority  over  others,  dii^^r- 
ent  from  civil  authority,  prefcribes  to  thofe  whom  he 
has  a  right  to  command.  Such  are  the  rules,  which 
the  mafler  of  a  family  prefcribes  to  his  children,  or  to 
his  fervants.  The  obhgation  of  this  fort  of  laws  does 
not  extend  fo  far  as  the  obligation  of  civil  laws  *,  for 
the  former  extends  only  to  the  family,  of  which  the 
father  or  the  mafter  is  the  headj  the  latter  generally 
extends  to  all  the  members  of  the  civil  communitv.  Or 
if  in  any  inftances  the  obligation  of  the  civil  lav/  feems 
to  be  confined  v/ithin  narrower  limits  ;  yet  even  in 
thefe  inftances  we  may  plainly  diftinguifh  it  from  the 
law,  that  we  are  now  fpeaking  of ;  if  we  only  attend 
to  the  authority  from  whence  the  law  is  derived.  Thus 
military  law,  though  it  is  confined  to  the  army,  is  to 
be  reckoned  a  part  of  the  civil  law,  becaufe  it  is  deriv- 
ed from  the  civil  power.  The  particular  laws  of  any 
body  corporate,  which  is  but  a  part  of  the  civil  com- 
munity, differs  from  the  civil  law  only  as  a  part  differs 
from  the  whole ;  becaufe  the  power,  which  fuch  a 
body  corporate  has  to  make  lav/s  for  itfelf,  is  granted 
to  it  by  the  civil  government. 
,         c       Xlir.  The  law  of  nations  is  a  law  of  greater  extent 

Law  01  o 

nations.  than  the  civil  law,  and  is  not  derived  from  the  civil 
power.  By  the  law  of  nations  we  mean  fuch  rules,  as 
nations  or  civil  focieties  are  obliged  to  obferve  in  their 
intercourfe  with  one  another.  There  are  feveral  points 
relating  both  to  civil  laws  and  to  the  law  of  nations, 
which  want  to  be  explained.  But  our  bufinefs  in  this 
chapter  was  only  to  give  the  reader  a  general  notion  of 

h  Grotius  ihld. 
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laws,  to  fhew  him  the  feveral  forts,  Into  which  laws 
may  be  divided ;  and  to  bring  him  acquainted  with  the 
general  matter  of  the  law  of  nature.  Such  points,  as 
relate  to  civil  laws  or  to  the  law  of  nations,  fhall  be 
explained  in  their  proper  place. 


C  H  A  P  T  E  R    II. 
Of  Rights  and  Obligation. 

1.  The  word'R.i^tfometlmesftgniJies  a  law.  II.  The 
fame  word  fometimes  means  a  quality  in  aBions,  III.  It 
commonly  means  a  quality  in  perfons,  IV.  Rights  per- 
feEl  and  imperfeEi.  V.  Obligation  and  right  are  corre- 
latives. VI.  T1U0  maxims  of  natural  law  explained. 
VII.  What  aBions  are  void.  VIII.  Rights  are  7iatural 
or  adventitious.  IX.  Rights  are  alienable  or  unalienable^ 
X.  Things  are  corporeal  or  incorporeal. 

I-   'TPHE  word  \  Right  is  ufed  in   three  different   The  word 
JL     fenfes.  Sometimes  it  fignifies  a  law.  Indeed,  ^¥'^  ^omz~ 

■,  ,  ,  t  rill-     times  fieni. 

m  our  own  language,  the  word  has  very  feldom  this  g^^^  £ 
meaning ;  perhaps  it  is  ufed  in  this  fenfe,  when  we 
fay,  that  natural  right  requires  us  to  keep  our  pro- 
mife,  or  that  it  commands  reditu tion,  or  that  it  for- 
bids murder.  But  the  latin  wordyW,  v/hich  is  fup- 
pofed  to  anfwer  to  our  Englifli  word  right ^  is  very  com- 
monly made  ufe  of  in  that  language  in  the  fame  fenfe 
as  the  word  lex^   to  fignify  a  lav/. 

i  Gro;.  ihid.  §  IX. 

VOL.  I.  F 
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The  vvofa        II.      The  Vv'ord  right  fometimes  means  that  quality 

hyot  ome-  -^  ^.^^  a£lions,  by  v/hich  they  are  denominated  iuft  or 
times  means  -^       ^  ■'  J 

a  qualiiy  in  right  ones.  Though  I  think  this  quality  is  more  ufu- 
adtiom.  p|]y.  (22lled  the  rectitude,  than  the  right  of  our  a£lions. 
The  deiinitionj  which  I  have  here  been  giving  of  right 
when  it  is  ufed  for  the  quality  of  an  action,  is  the  fame 
that  Grotius  has  given.  And  we  may  obferve  upon  it, 
%at  our  author,  when  he  thus  defines  it,  does  not  in- 
form us  what  this  quality  is.  But  if  we  call  it  reBi- 
tude  inflead  of  calling  it  right,  we  ihall  foon  be  able  to 
inform  ourfelves  what  it  is,  and  wherein  it  confifts. 
The  re6litude  of  an  action  can  be  nothing  elfe  but  its 
conformity  or  coniiPLency  with  fome  rule :  particularly^ 
in  morality,  it  is  the  conformity  or  confiftency  of  our 
actions  with  fuch  laws  as  we  are  bound  to  obferve. 
It  is  from  this  conform.ity  or  confiflency  of  our  a£iions 
with  the  law,  that  they  are  denominated  lawful,  or 
juft,  or  right.  In  explaining  v/hat  is  meant  by  the 
right  or  redtitude  of  a£lions,  I  have  made  ufe  of  the 
two  words  conformity  and  corififtefjcy\  becaufe  if  I  had 
ufed  only  the  former  word,  the  reader  might  have 
been  led  to  imagine,  that  no  adfions  are  jufl:  or  right 
ones,  but  fuch  only,  as  the  law  commands.  Where- 
as in  truth,  not  only  fuch  actions,  as  are  conformable 
to  what  the  law  commands,  but  fuch  likewife,  as  arc 
coniiftent  with  it,  or  are  not  forbidden  by  it,  have  all 
the  rectitude,  that  is  neceflary  to  make  them  juft,  or 
right  ones:  for  whatever  actions  are  lawful,  are  juft 
or  right;  and  it  is  plain,  that  all  actions  are  lawful, 
which  law  does  not  forbid. 

Ail  our  actions,   in  reference  to  the  laws,  are  divi- 
ded into   fuch  as  are  duties,   fuch  as  are  crimes,   and 

k  Grot.  ihlJ.   ^  III. 
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fuch  ns  are  Indifferent:  thofe  a£lions  which  the  law 
forbids,  are  crimes;  thofe  which  it  commands,  are 
duties;  and  thofe  are  indifferent,  about  which  it  is^ 
filent,  fo  as  neither  to  forbid  nor  command  tliem. 
This  latter  fort  of  a6lions  the  law  allows  of;  and 
fuch  allowance  is  fufficient  to  make  them  lawful.  And 
as  every  adtion  is  called  lawful,  if  it  is  not  unlawful; 
fo  every  ailion  is  called  juft  or  right,  if  it  is  not  un- 
jupL  or  wrong. 

It  is  no  unufual  miftake  to  imagine,   that  fuch  a6ii- 
ons  only  are  to  be  elleemed  jull  as  the  law  commands. 
And  if  w^hat  has  been  faid  already  is  not  fufficient  to 
guard  againft  this  miftake,  and  to  fiiew  the  difference 
between  the  notions  of  duty  and  re£litude,  or  betv.'een 
fuch  afhions,  as  we  are  obliged  to  do,  becaufe  the  law 
commands  them,  and  fuch  as  are  fimply  juft,  becaufe" 
the  law  does  not  forbid  them  ;  we  may  obferve  further, 
that  the  word  Jujl'ice  itfelf,  though  it   feems  to    mean 
apofitive  quality  in  actions, frequently  means  a  negative 
one;  or  that  a6lions  are  denominated  juft  rather  from 
what  is  not  in  them,  than  from  what  is.     Such  adi- 
eus are  unjuft  as  have  the  quality  of  doing  harm,  or 
preventing  good:   and  fuch  adions  are  juft  as  have  not 
this  quality.      When  therefore  we  fay,   that  the  law  of 
nature  commands  us  to  be  juft;   the  meaning  is,   that 
it  forbids  us  to  do  harm,   or  to   prevent  good.      And 
confequently  our  a£lions  are  as  juft,  as  this  part  of 
the  law  of  nature  requires,   provided  we  are  careful  to 
avoid  what  the  law  forbids.      So  that  in  this  view  our 
adions  are  juft,   not  only  when  they  are  fuch    as  the 
law  commands;   but  when  they  are  fuch,   as  the  law 
is  filent  about  or  does  not  forbid. 
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The  word  HI.  *  By  Right  we  commonly  mean  that  quality  in 
Right  com-  ^  perfon,  which  makes  it  juft  or  right  for  him  either  to 
means  a  pofTefs  certam  thmgs,  or  to  do  certam  actions.  In 
quality  in  this  fenfe  we  ufe  it,  when  we  fay,  that  a  man  has  a 
per  ons.  j.jg}-^^  ^q  j^jg  eftate,  or  a  right  to  defend  himfelf.  By 
faving,  that  he  has  a  right,  it  plainly  appears,  that  we 
conceive  this  right  to  be  fonie  quality,  which  belongs  to 
him,  or  is  inherent  in  his  perfon.  Now  in  this  defi- 
nition Grotius,  inftead  of  defcribing  the  quality  itfelf, 
has  only  defcribed  the  efFedl  of  it ;  inftead  of  inform- 
ing us  what  it  is,  and  wherein  it  confifts  :  he  only 
tells  us  what  it  does,  that  it  makes  a  man's  adlions  or 
his  pofTeffion  juft.  However,  we  may  eafily  difcover 
what  this  quality  is,  if  we  will  only  afk.  ourfelves, 
what  it  is,  which  makes  our  a6lions  and  our  pofleffi- 
ons  juft?  The  obvious  anfwer  to  this  queftion  is, 
that  our  actions  or  our  pofPeflions  are  juft,  where  they 
are  connftent  with  law:  and  confequently  the  right, 
which  any  perfon  has  to  do  any  a6lion,  or  to  poflefs  any 
thing,  is  nothing  more  than  his  power  of  doing  this 
a6lion,   or  poflefting  this  thing  confiftently  with  law. 

Right  and  moral  power  are  expreflions  of  like  import. 
A  man's  natural  power  extends  to  every  thing,  which 
his  ftrength  enables  him  to  perform,  whether  the  law 
alloNVS  of  it  or  not.  But  his  moral  power  extends  to 
fuch  things  only,  as  his  ftrength  enables  him  to  per- 
form coniiftently  with  law.  For  in  a  moral  fenfe,  or 
in  reference  to  fuch  rules,  as  a  man  is  ftriftly  obliged 
to  obferve  in  his  behaviour,  he  is  not  fuppofed  to  have 
any  more  power  than  what  the  law  allows  him  to  ex- 
crcife. 

I  Grotius,  iBiJ,  § .  IV. 
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IV.   ™  Rights  are  divided   into   two   forts,   perfect  Rights  per- 

and  imperfea.      He  ^^■ould  be  but  an  indifferent  cafu-  ^^^^^^f^' 

pedecc. 
ift,  who,   in  explaining  the  diftinftion  between  thefe 

two  forts  of  rights,  fhould  only  tell  us,  that  perfe£l: 
rights  are  thofe,  which  may  be  alTerted  with  rigor, 
even  by  employing  force  to  attain  the  execution,  or  to 
fecure  the  exercife  of  them,  in  oppofition  to  all  fuch 
as  (hould  attempt  to  refift  or  difturb  us :  but,  when 
reafon  does  not  allow  us  to  ufe  forcible  methods,  in 
order  to  fecure  the  enjoyment  of  the  rights,  which 
fhe  grants  us,  then  thefe  rights  are  imperfe£l  ones. 
If  a  man  had  any  doubt  concerning  fome  particular 
right,  v/hether  it  was  perfeft  or  imperfect ;  and  was 
upon  making  enquiry  of  his  cafuift,  to  receive  only 
this  defcription  of  the  two  forts  of  right ;  inftead  of  be- 
ing refolved  as  to  his  prefent  doubt,  he  would  only  be 
led  to  another  ;  he  would  be  fure  upon  receiving  this 
anfwer  to  doubt,  whether  the  right  was  fuch  an  one, 
as  might  be  fupported  with  rigor,  and  by  the  ufe  of 
force,  or  not ;  and  his  cafuift  would  never  be  able  to 
give  him  any  reafonable  fatisfa^lion  in  this  point,  till 
he  has  given  a  farther  and  clearer  explanation  of  the 
diftinclion  between  the  tvv^o  forts  of  right,  than  this 
hefore  us. 

We  may  perhaps  fee  the  diftincftion  between  perfect 
and  imperfect  rights  more  clearly;  if  we  obferve,  that 
where  the  things,  which  we  have  a  right'to  poffefs,  or 
the  actions  which  wc  have  a  right  to  do,  are  or  may  be 
fixed  and  determinate,  the  right  is  a  perfect  one  :  but 
where  the  things  or  the  a£tions  are  vague  and  indeter- 
minate, the  right  is  an  imperfect  one.  If  a  man  de- 
mands his  property,  which  is  withheld  from  him,  the 
right,  that  fupports  his  demand,  is  a  perfect  one  ;  he- 
rn  Grotlus,  iBld. 
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caufe  tlie  thing  demanded  is,  or  may  be,  Cixcd  and 
determinate.  But  if  a  poor  man  afks  relief  of  thofe 
from  whom  he  has  reafon  to  expe6l  it;  the  right, 
which  fiipports  his  petition,  is  an  imperfe£l  one;  be- 
caufe  the  rehef,  which  he  experts,  is  a  vague  and  in- 
determinate thing.  As  far  as  the  bargain  between  a 
mailer  and  his  fervant  has  determined  the  fervice, 
which  the  latter  owes,  and  of  coiirfe  the  command, 
which  the  former  has  a  right  to  give,  the  mailer's 
right  to  command  is  a  perfeft  one.  But  though  a  pa- 
rent has  a  right  to  expeft  efteem  and  reverence  from 
a  fon,  that  is  of  full  age  ;  yet  as  the  meafures  of  efteem 
and  reverence,  which  the  fon  tlien  ovv'^e?  to  the  parent, 
are  not  fixed  and  determinate,  the  right  of  the  parent 
is,   in  this  inftance,   an  imperfe£l  one. 

If  this  account  of  tlie  matter  does  not  appear  fatisfac- 
tory,  wc  may  confiderit  in  another  light.  Where  no 
law  reftrains  a  man  from  carrying  his  right  into  execu- 
tion, the  right  is  of  the  perfe£l  fort.  But  where  the 
law  does  in  any  refpe6l  reflrain  him  from  carrying  it 
into  execution,  it  is  of  the  imperfe£l  fort.  Or,  in  other 
words,  our  right  is  a  perfect  one,  where  we  can  carry  it 
hito  execution,  without  breaking  in  upon  the  right  of 
other  men  ;  but  it  is  an  imperfeft  one,  if  the  rights  of 
other  men  ftand  in  the  way  of  it ;  {o  that  we  cannot 
carry  it  into  execution  \7ith0ut  breaking  in  upon  them. 
Thus  I  have  a  perfeft  right  to  defend  my  life  againft 
thcfe,  who  have  no  right  to  take  it  away.  I  have  a 
perfe61  right  to  make  ufe  of  fuch  means  as  are  neceila- 
ry  for  my  defence;  where  the  law  does  not  prefcribe 
the  means  to  be  made  ufe  of.  I  have  a  perfect  right 
to  keep  my  property;  fince  my  poflefiion  cf  what  is 
my  own  does  not  violate  the  rights  cf  any  other  man. 
"When  my  property  is  witheld,  my  right  to  recover  it 
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is  a  perfe£l  one  ;  becaufe  no  law  reftrains  me,  or  no 
perfon  has  any  right  to  hinder  me  from  recovering  it. 
My  poverty  may  give  me  a  right  to  expecSl  relief  from 
them,  that  I  have  deferved  well  of ;  but  I  cannot  car- 
ry this  right  into  execution  without  breaking  in  upon 
the  right,  v/hich  they  have  to  their  own  property  ; 
the  law  therefore  reftrains  me  from  carrying  it  into  exe- 
cution, and  the  right  is  an  imperfect  one.  If  I  am 
well  qualified  for  any  office  of  truft  and  profit  in  a  ci- 
vil fociety,  efpecially  if  I  am  better  qualified  for  fuch 
office,  than  my  competitors,  I  have  a  right  to  expert 
it  :  but  this  right  is  only  an  imperfe6l  one  j  bccaufe 
the  office  being  in  the  difpofal  of  the  governors  of  the 
fociety,  I  cannot  carry  my  right  into  execution  v/ith- 
out  breaking  in  upon  their  right  to  difpofe  of  Ir,  as 
they  pleafe-,  and  the  fame  law,  v/hich  gives  them  the 
difpofal  of  it,  hinders  me  from  carrying  my  right  into 
execution. 


V.  Obligation  and  right  are  correlative  terms  :  where  q|,|j„ 


ation 


any  perfon  has  a  right,  fome  one  or  more  perfons  are  and  lUght 
under  an  obli^iation,  which  correfnonds  to  that  right:  *!.  _, 
and  on  the  contrary,  where  any  perfon  is  under  an 
obligation,  fome  other  perfon  or  perfons  have  a  right, 
which  correfponds  to  that  obligation.  If  the  right  is  a 
perfe6l  one,  fo  is  the  correfpondent  obligation  :  if  the 
right  is  an  imperfe6l  one,  the  obligation  is  fo  too. 

This  might  ferve  for  the  explaining  the  didinclion 
of  obligations  into  perfe£l  and  imperfecl.  As  a  maifs 
right  to  his  life  is  a  perfect  one  :  we  may  be  fure,  if  vv-e 
know  this,  that  the  obligation  not  to  take  it  from  him 
is  a  perfed:  obligation.  As  the  proprietor  has  a  per- 
fect right  to  demand  his  goods  of  us,  when  we  happen 
to  be  in  poffeffion  of  them,  we  are  under  a  perfc£l 
obligation  not  to  withold  them.      We  are   obliged   ta 
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relieve  the  indigent  j  bat  our  obligatian  is  of  the  im- 
perfect: fort,  becaufe  they  have  only  an  imperfe£l  right 
to  expe6l  relief.  When  we  have  the  difpofal  of  places 
of  truft  or  profit,  we  are  obliged  to  give  them  to  the 
mod  deferving  :  but  this  obligation,  in  refpe6t  of  thofe, 
who  are  moil  deferving,  is  an  impcrfeft  one  ;  becaufe 
their  right  to  the  places,  which  they  alk  for,  is  of  the 
imperfe^l  fort. 

But  perhaps  we  may  be  able  to  diftinguifh  between 
perfe6l  and  imperfe£l  obligations,   without  attending 
immediately  to  the  rights,   which   anfwer  to  them,  by 
obferving  j   that  the  obligations,  which   arife    out   o^ 
negative  precepts  of  the  law    are   perfe61: ;   and  that 
thofe  v/hich  arife  out  of  affirmative  precepts,  arc   im- 
perfect.    For  fmce  the  matter  of  negative  precepts  is 
precife  and  determinate,  fuch  precepts  allow  of  no  li- 
berty at  ail  J   they  take  away  the  whole  moral  power  of 
acting,  and  confequently  produce  a  perfect  obligation. 
But  the  matter  of  affirmative  precepts  is  not  fo  precife 
and  determinate  5  fuch  precepts  are  to  be  complied  with 
as  we  have  proper  opportunities  ;  and  our  judgment  is 
to  dire6l  us  as  to  the   opportunities  :  whilfh  therefore 
they  dire6l  us  how  to  behave,   they  allow  fome  liberty 
of  chufing  \    and    upon  that    account   the   obligation 
produced  by  them  can  only  be  imperfect.      The  law 
fays — Thou  flialt  do  no  murder — The  obligation  here  is 
of  the  perfect  fort ;  for  the  matter  of  the  law  is  fo  pre- 
cife and  determinate,  as  to  leave  no    moral  power   01 
a£ling.      The  laws   fays — Honour  thy  father  and  thy 
mother — The  obligation  here  is  imperfe£l: ;  becaufe  as 
the  matter  of  the  law  is  not  precife  and   determinate, 
inftead  of  leaving  no  power  of  a£ling,  it  fuppofes  us  to 
have  fuch  a  power,  and  dire£ls  us  how  to  make  ufe  of 
it,  as  we  have  opportunity. 
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From  what  lias  been  faid  already  concerning  the 
nature  of  juftice,  that  it  confifts  in  doing  no  harm  to 
others,  it  appears  that  the  precepts  of  juftice  are  all  of 
them  negative  ones;  and  confequentjy,  that  all  of  the 
obligations  of  juftice  are  of  the  perfedl:  fort.  But 
as  kindnefs  and  favour  conflft  in  doing  good,  the 
precepts  of  benevolence  are  affirmative,  and  upon 
that  account  the  obligations  to  any  of  thofe  duties, 
by  which  any  kindnefs  or  favour  is  done,  are  imper- 
fect ones. 

VI.  There  are  two  maxims  of  natural  law,  which  Two 
are  often  applied  very  injudiciouily,  and  which  want  "^^''' ^j'^^^ 
therefore  to  be  explained.  One  of  thefe  maxims  is,- —  espkined. 
That  no  right  can  be  founded  on  an  injury.  The  other 
is, — That  what  could  not  be  done  lawfully,  is  valid, 
after  it  is  done.  To  underftand  the  meaning  of  thefe 
two  general  rules,  and  the  proper  application  of  them 
it  will  be  necciTary  to  obferve,  that  fome  a6lions,  which 
are  contrary  to  law,  are  not  only  wrong,  but  void* 
that  is,  the  law  confiders  them,  as  if  they  never  had 
been  done,  as  to  any  moral  efFett,  that  might  have 
been  produced  by  them  :  but  fome  actions,  which 
are  contrary  to  law,  are  only  fn-nply  wrong;  they 
ought  not  to  have  been  done;  but  after  they  are  over, 
they  produce  the  fame  moral  effe£l:,  as  if  they  had  been 
right.  Where  the  obligation  of  the  law  is  perfeft; 
fuch  acls,  as  are  contrary  to  it,  are  void ;  or  no  moral 
efFe£l  is  produced  by  them.  The  law  fays, — Thou 
fhalt  not  fteal.  The  obligation  is  of  the  perfect  fort ; 
and  upon  that  account  the  a£l  of  theft,  as  to  any  ef- 
fect, which  the  poffeffion  of  goods  might  have  pro- 
duced, is  void;  the  thief  gains  no  property  in  the  goods, 
which  he  has  ftolen.  The  reafon  of  this  is  plain :  in 
VOL.  I.  G 
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the  ufe  of  our  natural  power  we  can  break  the  law  : 
but  fmce  the  obligation,  as  it  is  a  perfed  one,  has- 
taken  away  the  moral  power  of  ailing,  the  law  does- 
not  fuppofe  us  to  have  any  power  left,  and  confequently 
does  not  fuppofe  any  thing  to  have  been  done  with  any 
efFe£l:,  where  we  have  made  ufe  of  fuch  natural  powers 
New  an  injury,  properly  fo  called,  is  a  breach  of  juf- 
tice,  that  is,  it  is  a  breach  of  aperfe6t  obligation;  and 
the  produ£lion  of  a  right  is  a  moral  efte^l.  But  fmce 
no  breach  of  a  perfeft  obligation  can  produce  any 
moral  effeft,  it  follows,  that  no  right  can  be  produced 
by  an  injury.  Where  the  obligation  of  the  law  is  im- 
perfecSl,  fuch  a£l:s,  as  are  done  contrary  to  it,  are  fimply 
wrong,  and  are  commonly  not  void,  but  produce  their 
proper  efFe£ls,  as  if  they  had  been  right.  The  law  fays — 
Obey  your  parents.  A  fon  of  full  age  contrails  himfelf 
'm  marriage,  contrary  to  the  commands  of  his  parent : 
fuch  a  contracl:,  though  it  is  unlawful,  is  valid.  The 
reafon  is,  becaufe  imperfe£l:  obligations  do  not  take  a- 
way  a  mans  power  of  ailing,  but  only  diredl  him  in 
the  ufe  of  it.  And  when  the  law  fuppofes  a  power  of 
a£ling,  it  cannot  fuppofe  nothing  to  have  been  done, 
where  fuch  power  has  been  made  ufe  of.  The  a£l 
therefore  is  commonly  not  void,  but  will  obtain  its 
proper  effecfl.  Thus  we  fee,  that  thefe  two  general 
rules,  though  at  fird  fight  they  may  appear  inconfiftent 
with  one  another,  are  both  of  them  true,  when  they 
are  properly  applied.  The  former  rule, — That  no 
right  can  be  founded  on  an  injury, — is  to  be  applied 
to  cafes  of  perfe6l  obligation.  The  latter — ^That  what 
was  unlawful  to  be  done,  is  valid,  after  it  has  been 
done — is  applicable  only  to  thofe  cafes  where  the  ob- 
ligation is  imperfed. 
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VII.    "  We  have  already  feen,   that  fuch  aaions  as  ^^^^'/^'^^^ 
are  contrary  to  any   precepts   of  natural   law,   where 
the  precept   is   of  perfect   obligation,   are  void  j   but 
that  fuch    as    are  contrary   to  precepts  of  imperfetl 
obligation,  though  they  are  wrong,   are  however  com- 
monly valid.      I  fay,  commonly  valid,   becaufe  in  foms 
cafes,  even  fuch  actions  as  thefe  are  void.      The  way 
to  know,  whether  a£lions,  that  are  contrary  to   a  law 
of  imperfect    obligation,   are  void  or  not,   is  to   con- 
fider  the   effedl  of  them.      If  the  effe6l  is  confident 
with   the  law,   then   the  a£l  is  valid ;   becaufe  as  the 
obligation   was  imperfe£l,   there   was   a  moral  power 
in  the  agent  \  the  2.0i  therefore  does  not  want  a  valid 
foundation  :   and  becaufe  the  efFe£b  is  confiflent  with 
the  law,  by  the   fuppofition,   the  law  will  not  hinder 
its  efFe6l.      But  if  the  effedl  is  illegal,  as  well  as  the 
a£l:,   then  notwithftanding  there  feems  to  be  no  defciSt 
of  moral  pov/er  on  the  part  of  the  agent,   yet  the  a£l 
will   be  fo  far  void  as  not  to  produce  any  efFe^l  :   be- 
caufe the  effects  cannot  proceed  or  take  place,  where 
the  law  difallows  them.      The  law  fays — Honour  thy 
father  and  thy  mother.      The  obligation  is  imperfe£l. 
But  yet,   in  virtue  of  this  precept,  the  marriage  of  a 
fon  with  his  mother  will  be  void ;  becaufe  the  effedl 
of  fuch  a   contra£l   is  as  inconfiftent  with  the  law  as 
the  a£t  is.      The  fuperiority,  which  fuch   a  marriage 
would  give  to  the  fon  over  his  mother,  is  inconfiftent 
with  the  honour,   which  the  law  requires  him  to  pay 
to  her.      This  may  be  exprefled  otherwife.      What  is 
done   contrary   to   a   precept  of  imperfe£l  obligation 
will  be   void  ;   if  the  validity  of   the   a61:  Vvould  dif- 
charge  us   from   the   obligation   of  fuch  precept  for 
the  future.     Thus,  the  law  fays,  as  above, — Honour 

»  Grotius  Lib.  II.  Cap.  V.  §  X. 
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thy  father  and  thy  mother. — A  man  vov/s,  that  what- 
ever he  gives  to  his  father  or  his  mother  out  of  his 
fubilance,  ftiall  immediately  be  confecrated  to  God, 
fo  as  to  make  it  unlawful  for  them  to  ufe  it,  or  to 
receive  benefit  from  it.  Such  a  vow  as  this  is  a 
void  one,  notwithftanding  the  precept,  with  which 
It  is  inconfiftent,  is  only  of  imperfe£l  obligation.  The 
general  reafon  is,  becaufe  the  validity  of  it  would 
make  void  a  precept  of  the  law  of  nature.  And 
confequently,  as  no  man  can  have  a  moral  power 
of  releafing  himfelf  from  that  law,  no  man  can  have 
a  moral  power  of  doing  anv  a61:,  whieh  will  make 
that  law  void,  or  which,  if  it  was  to  obtain  its  efFecSi:, 
w^ould  for  the  future  releafe  him  from  the  obligation 
of  obferving  that  law.  So  that  in  reality  even  in 
thefe  initances,  as  in  thofe,  where  we  tranfgrefs  a 
precept  of  perfe^l:  obligation,  the  a<Sl  is  void  from 
a  defeat  of  moral  power  in  the  agent. 
Rights  sre       VIII.   Another  divifion  of  our  rights  is  into  natural 

natural    or  ^^^j   adventitious.      Thofe    are    called  natural   rights, 
adventiti-  .  . 

ous.  which  belong  to  a  man  by  the   gift  of  nature,   thofe, 

which  belong  to  him  originally,   without  the  interven- 
tion of  any  human  acl.      Adventitious  rights  are  fuch, 
as  prefuppofe  feme  a£t  of  man,   from  which  they  arife, 
and  upon  which  they  originally  depend.       The  rights, 
M'hich  a  man  has  to  his  life,   to  his  liberty,  to  his  health, 
to  freedom  from  pain,   to  the  integrity  of  his  body,  to 
his  good  name,    &c.   are  natural  ones.      Property,   or 
the  right,    which  he  has  to  his  goods  either  moveable 
or  immoveable,   fovereignty  or  the  right  which  he  has 
to  command  others   of  his    own    fpecies,    and    many 
more  of  the  like  fort,  which  arife  from  feme  previous 
bargain  or  contraft,   either  exprefs  or  tacit,   are  adven  - 
titious  ones.      But  though  fome  of  our  rights  are  thus 
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called  adventitious,  and  are  by  this  means  diftinguifh- 
ed  from  natural  rights;  vve  mu(t  not  imagine,  that 
only  the  natural  rights  of  mankind  are  under  the  pro- 
tection of  the  law  of  nature  j  or  that  it  is  no  olTence 
againft  the  law  of  nature  to  violate  fuch  adventitious 
rights.  This  law  equally  forbids  the  violation  of  our 
rights  of  either  fort:  fuch  things,  as  v^e  acquire  con- 
fidently with  the  law  of  nature,  arc  as  much  our  own, 
as  if  nature  had  given  us  them  originally:  as  much 
caufelefs  harm,  that  is,  as  much  injuftice,  is  done  to 
a  man,  by  caufelefsly  taking  from  him  what  he  has 
fairly  acquired  a  right  to,  as  by  caufelefsly  taking  from 
him  what  he  had  a  right  to  by  nature.  And  (ince 
the  law  of  nature  equally  forbids  every  inftance  of 
injuftice,  it  forbids,  not  only  the  violation  of  men's 
natural  rights,   but  of  their  adventitious  ones  too. 

IX.  Some  of  our  rights  are  alienable,  others  are  Rigi.ts  sre 
unalienable.  Thofe  rights  are  alienable,  which  the  alienal-.le  or 
law  does  not  forbid  us  to  part  with.  Thofe  only  are 
unalienable,  which  we  cannot  part  with  confidently 
with  the  lav/.  There  feems  to  be  no  other  foundati- 
on for  fuch  a  diftinclion  of  our  rights,  but  this.  I 
know  not  how  any  one  can  fhew,  that  any  of  our  rights, 
either  natural  or  adventitious,  are  unalienable,  unlefs 
he  can  produce  fome  law,  which  forbids  cur  parting 
with  fuch  right.  CertaiPily  where  a  man's  right  to 
pofTefs  a  thing,  or  to  do  an  a<?l:ion,  is  abfolute,  or  is 
not  reftrained  or  limited  at  all  by  the  law;  he  may 
part  with  it,  if  he  pleafes,  either  by  giving  it  up  en- 
tirely, or  by  transferring  it  to  fome  other  perfoii.  An 
abfolute  righ;;  is  otherwife  unintelligible:  iince  the  pow- 
er of  doing,  as  v/e  pieafe,  makes  up  the  whole  notion 
of  fuch  a  right.      This  therefore  may  be  laid  down  as 
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a  general  and  fixed  rule,  that   none   of  our  rights  are 
unalienable,  but  fuch  as  are  in  fome  refpecfts  reflrained 
and  limited  by  law. 
ci  her  cor-       ^'    ^"-ore  we  go  on   to  confider  the  feveral  rights 

poreal   or   of  mankind,   and   the  manner   of  acquiring  them  ;   it 
incorporeal  ,_-  ,_  ii-  -ir- 

may  be  of  uie  to  us  to  oblerve,   that  thmgs,   m  the  Ici- 

ence  of  natural  law,  are  divided  into  corporeal  and  in- 
corporeaL  Our  fenfes  will  bePc  inform  us  what  things 
are  corporeal ;  for  fuch  things  are  called  corporeal,  as 
are  the  objects  of  our  fenfes.  Of  this  fort  are  a  man's 
cattle,  his  houfe,  his  furniture,  his  lands,  his  imple- 
ments of  hufbandry,  his  money,  &c.  Incorporeal 
tilings  are  fuch,  as  cannot  be  feen  or  handled;  they 
confift  of  rights,  and  no  real  thing  exifts  without  us 
conformable  to  that  idea  of  them,  which  is  in  the  mind : 
only  for  better  difpatch,  we  frequently  fpeak  of  our 
rights,  as  if  they  were  real  things.  Thus  fovereign- 
ty  is  fpoken  ofj  as  if  it  was  a  real  thing;  though  there 
is  no  corporeal  exiftence,  which  anfwers  to  our  idea  of 
it :  it  confifts  wholly  of  a  right  to  do  certain  adlions, 
or  to  give  and  enforce  certain  commands.  An  advow- 
fon,  which  is  a  right  of  prefentation  or  collation  to  a. 
church,  is  an  incorporeal  thing.  An  ecclefiaftical  be- 
nefice is  itfelf  an  incorporeal  thing ;  there  is  no  real 
thing  exifting,  which  anfwers  to  the  whole  notion  of 
it ;  it  confifts  not  only  in  a  right  to  receive  certain 
profits,   but  in  a  right  iikewife  to  do  certain  actions. 

Our  rights  being  divided,  °  as  above,  into  rights  to 
pofi^efs  certain  things,  and  rights  to  do  certain  actions, 
we  will  go  on  to  confider  them  under  thefe  two  gene- 
ral heads. 

o  See  §111. 
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CHAPTER    III. 

Of  Property. 

I,   Property  what,     II.    Things  not  appropriated  original'- 
ly.   III.  In  the  community  of  goods  y  a  right  to  ufe  fup- 
plies  the  place  of  property.     IV.  Inconveniences  arifmg 
from  a   community  of  goods,      V.   Property    remedies 
thefe  inconveniences,      VI.  A  conjeBure  about  the  firfl 
author  of  property.    VII.  Property  arofe  from  compact. 
VIII.  This  compaEl  is  either  divifton  or  occupancy.     IX* 
Property  nonv  only  to  he    acquired  hy    occupancy,      X. 
Mr,  LocVs  opifiion  exainined,      XI.  Making   a  thing 
introduces  no  property  but  by  occupancy.      XII.  Acquis 
fitions  are  either  original  or  derivative.      XIII,  Pro- 
perty either  general  or  particular-,      XIV.  Hoiv  far 
Property  ccafes  by  dereliElion   or  extinEiion  of  the  Pro^" 
prietors. 


ropertf 


I.  ^"^UR  ^  right  to  things  is  either  fuch  an  one  as  p 

V_-^  is  common  to  us  with  all  mankind,  or  fuch  what. 
an  one  as  is  peculiar  to  ourfelves.  Some  things  be- 
long to  us,  becaufe  they  belong  to  the  fpecies  in  ge- 
neral, and  to  us  among  the  reft.  Other  things  be- 
long to  us  by  fuch  a  right,  as  excludes  all  the  reft  of 
the  fpecies  from  having  any  thing  at  all  to  do  with 
them.  Such  an  exclufive  right  to  things  is  called 
property.  Where  things  are  thus  fully  our  own,  or 
where  all  others  are  excluded  from  meddling  with 
with  them,  or  from  interfering  in  any  manner  about 
them ;  it  is  plain  that  no  perfon,  befides  the  propri- 
etor, who  has  this  exclufive  right,  can  have  any  claim 
cither  to  ufe  them,  or  to  hinder  him  from  difpofing 

p  Grot,  Lib.  II.  Cap.  II.  §  I. 
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of  tliem,  as  he  pleafes.  So  that  property,  confider- 
ed  as  an  exclulive  right  to  things,  contains  not  only 
a  right  to  ufe  tJiofe  things,  but  a  right  to  difpofe  of 
them  either  by  exchanging  them  for  other  things,  or 
by  giving  them  away  to  any  ether  perfon,  without 
any  valuable  confideration  in  return,  or  even  of 
throwing  them  away,  which  is  ufually  called  relin- 
quifhing  them. 
Things  not       H^   It  docs  not  appear,  that  the  ^Author  of  nature, 

api>ropnat.  ^l^^j^   j^q   provided   for   mankind   fuch  things,   as  are 
ed  original-  r     • 

]y.  necefTary   for   the   fupport  or  comfort  of  life,   appro- 

priated particular  things  to  particular  perfons,  or  gave 
to  any  one  a  right  to  any  part  of  this  provifion  ex- 
clufive  of  the  reft  of  the  fpecies.  The  world,  which 
we  inhabit,  the  trees,  herbs,  and  fruit,  which  the 
earth  produces,  the  foil  itfelf  from  whence  they  are 
produced,  the  inferior  animals,  fuch  as  birds,  beafcs, 
and  fifries,  v/hich  fupply  us  with  food,  or  labour  for 
us,  or  cloath  us,  or  ferve  for  our  pleafure,  were 
given  to  all  alike.  As  the  Author  and  Giver 
of  thefe  things  ftands  in  the  fame  relation  to  all  man- 
kind j  his  gifts,  as  far  as  reafcn  can  judge,  muft 
belong  to  all :  nor  can  we  conceive  any  of  them  to 
belong  originally  to  any  part  of  the  fpecies  or  to  any 
individual  exclufive  of  the  reft  ;  unlefs  we  could  find, 
that  he  had  made  fome  exprefs  divifion  and  aflign- 
ment  of  them.  Now  as  reafon  can  never  collect 
fuch  an  exprefs  or  pofitive  divifion  and  aflignment,  fo 
neither  does  revelation  teach  us  that  any  fuch  was 
made,  either  from  the  beginning  of  the  world,  or  in 
any  fubfequent  period  of  it,  by  the  Lord  of  all 
things.      We  therefore   conclude,  that  all  things  be- 

q  Grotius  ihiJ.  §  II. 
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longed  originally  to  all  mankind  in  common,  and 
that  the  exclufive  fight  of  property  was  introduced 
by  fome  a6l:  of  man. 

III.   If  things  had  continued  in  this   flate  of  com-    In  a'com^ 

11  r  I'll  munity     oi 

munity,   they  would  have  been  ufed  and  enjoyed  by  us,  goods,  a 
only  as  we  had  occafion  for  them  :   each  perfon  might  fi,po5ie°thd 

have  taken  out  of  the  joint  flock  as  much  as  he  want-  P'^^^  of 

/  ""^x^  -  .  .  property, 

ed,  jfj^d  no  more,  and  might  have  applied  to  his  own 

purpofes  what  he  had  fo  taken,  as  long  as  he  wanted 
it,  and  no  longer.  For  thefe  common  goods  are  his  in 
no  other  refpecl,  and  for  no  other  purpofes,  but  to 
fupply  his  v^^ants  j  and  they  belong  to  the  reft  of  man- 
kind in  the  fame  refpe6l,  and  for  the  fame  purpofes, 
as  much  as  they  belong  to  him.  Thefe  purpofes  there- 
fore limit  his  claim  to  them  ;  fmce  all  his  claim  is  on- 
ly to  ufe  what  he  has  occafion  for.  And  eonfequent^ 
ly  he  can  have  no  right  to  take  more  than  is  neceffary, 
©r  to  keep  what  he  has  fo  taken  longer  than  is  neceffary. 
Whilft  things  continued  in  this  ftate  of  community^ 
the  general  claim  of  all  mankind  to  ufe  what  they  want- 
ed fo  far  fupplied  the  place  of  property,  that  each 
individual,  though  he  could  not  accumulate  pofTefFions, 
had  an  opportunity  of  furnifhing  himfelf  with  the  ne- 
cefTaries  of  life,  and  even  with  the  conveniences  of  it 
too ;  provided  no  perfon  had  any  occafion  for  v/hat  he 
had  taken  beyond  what  was  barely  neceffary. 

From  hence  we  may  underftand,  that  a  man  might 
poffibly  be  injured  in  refpe£l  of  thefe  common  goods| 
even  though,  by  the  fuppofition  of  their  being  common, 
he  had  no  exclufive  right  of  property  in  any  of  them, 
but  only  a  claim  in  common  with  the  reft  of  mankind 
to  ufe  what  he  wanted.  If  they  belong  to  him,  as 
they  belong  to  the  reft  of  mankind;   they,  who  hindet 

VOL.  I.  H 
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him  from  ufing  what   he   wants,  when   they   do  not 
want  it  themfelves,  do  him  a  caufelefs  harm  •,  he  has 
a  right  in  common  with  them  to  ufe  what  he    wants, 
and  they  take  his  right  from  him. 
inconvcni-        1^.   Such  a  community  of  goods  as  we  have  been 
ences  arif-  fpeaking  of,  would  ncceflarily  become  inconvenient,  as 
ing  from  a  ^-^^  wants  of  mankind  incrcafed,  and  as  the  love  of  juf- 
of  goods,      tice  and  equity  decayed  amongll  them.     The  wants  of 
mankind  were  increafed  by  polifhing  their  manners, 
and  by  introducing  amongfl  them  a  civilized  and  ele- 
gant way  of  living.      Savages,  who  could  be  contented 
to  live  in  caves,   to   cloath   themfelves  with  bark  or 
fkins,  and  to  feed  upon  nuts  or  acorns,  or  fuch  other 
fruits   as  the  earth    produces  without  much  culture, 
would  have  but  few  wants,  and  thefe  wants  would  be 
cafily  fupplied.      But  when  men  are  civilized  and  im- 
proved in  their  way  of  living,  they  mull  have  conveni- 
ent houfes,  ufeful  furniture,  warm  and  clean  clothing, 
and  their  food  mud  be  prepared  and  drefled  for  them 
before  they  can  eat  it.     This  increafe  of  wants  arifing 
from  a  civilized  and  improved  way  of  living  would 
not  be  perceived,  if  nature  furnifhed  us  with  as  plen- 
tiful a  fupply  for  thefe  wants,  as  for  the  ordinary  wants 
of  a  favage ;  but   materials   to  fupply  fuch   wants  as 
thefe,  are  not  to  be  met  with  every  where ;  nature  has 
given  us  fome  of  them  fo  fparingly,  that  it  requires 
much  induflry  to  collecSl;  them ;  and  even  thofe  which 
are  collected  moil  readily,  are  not  fit  for  ufe  till  the^ 
are   improved   and  manufactured  with  much  art  and 
labour ;   fo  that  even  in  thefe  inftances,  where  mate- 
rials are  plentiful,  provifions  would  be  fcarce,  if  there 
were  not  able  heads  to  contrive,  and  a  number  of  hands 
to  work. 


C.  III.  NATURALLAW.  57 

But  the  Increafe  of  numbers  will  be  an  additional 
increafe  of  the  wants  of  mankind.  Whatever  way  of 
life  they  may  be  in,  the  greater  their  numbers  are, 
the  greater  plenty  of  provifions  they  will  have  occa- 
fion  for.  The  fame  quantity  of  materials,  or  the  fame 
improvements,  which  would  produce  plenty,  if  there 
were  but  few  men  to  confume  what  is  provided,  wouW 
be  too  fcanty  to  fupply  the  demands  of  a  multitude. 
"When  the  wants  of  mankind,  compared  with  the  pro- 
vifions for  fupplying  them,  were  thus  increafed ;  it 
would  become  not  only  inconvenient,  but  inconfiftent 
too  with  their  peace  and  quiet,  to  continue  joint  part- 
ners of  all  things,  as  of  a  common  ftock  belonging 
equally  to  all.  For  when  the  wants  of  them  all,  in 
fuch  a  fcarcity  of  provifions,  could  not  be  fupplied  at 
once  ;  when  more  men  came  at  the  fame  time  to  have 
occafion  for  the  fame  thing,  which  could  not  however 
anfwer  the  purpofes  of  more  than  one  of  them;  in 
fuch  a  (late  of  community,  where  each  has  the  fame 
claim  to  what  all  of  them  want,  and  but  one  of  them 
can  enjoy,  difputes  and  quarrels  would  be  endlefs. 

This  inconvenience  would  become  more  prefling,  if 
mankind  failed  in  the  pra6Hce  of  equity  and  benevo- 
lence towards  one  another.  Few  would  be  willing  to 
labour  for  the  improvement  of  a  common  flock,  where 
others  are  to  enjoy  in  common  with  themfelves  the 
produce  of  their  contrivance  and  induflry ;  and  few, 
even  of  them,  who  were  leaft  able  or  leaft  inclined  to 
work,  would  be  willing  to  take  up  with  the  rude  and 
uncultivated  fupplies  of  nature,  o-r  be  contented  to  ufe 
and  enjoy  nothing,  but  what  they  had  cultivated  and 
improved  themfelves.  Thus,  on  the  one  hand,  the 
want  of  fuch  benevolence,  as  might  incline  us  to  la- 
bour for  the  good  of  the  fpecies,  and  on  the  other 


:) 
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hsnd,  the  want  of  fuch  equity,  as  might  difpofe  us  to 

be  fatisfied  with  the  fruits  of  our  own  induflry,  would 

increafe  thofe  difputes   and  quarrels  which  a   fcarcity 

of  provifions  had  begun. 

Property       V.  The  nioft  efleftual  way  of  fecuring  the  peace  of 

reme  les      ixj^nkind,  in  thefe  circumftances,  is  by  introducinp-  an 
thole  incon-  ^  _  -'  ° 

yenien;cs.  exclufive  property.  As  by  this  means,  the  extent  of 
each  perfon's  claim  is  afcertained,  and  the  particular 
ihare  out  of  the  general  ftock  which  belongs  to  him, 
5$  fettled  ;  he  can  have  no  juft  grounds  of  quarrelling 
with  others,  for  taking  more  than  they  ought  to  have, 
whilfb  they  let  his  property  alone:  and  they  on  the 
other  hand,  can  have  no  pretence  to  hinder  him  from 
ufing  and  enjoying  what  he  has  a  right  to  ufe  and  en- 
joy, exclufive  of  them.  If  his  fhare  is  large  enough 
to  fupply  him  with  the  conveniences  and  elegancies  of 
life  ;  thofe  who  are  more  fcantily  fupplied,  have  no  juft 
reafon  to  complain  that  they  are  injured  ;  and  if  the 
fhare,  which  is  allotted  to  him  out  of  the  general  ftock, 
will  aitord  him  no  more  than  the  neceflaries  of  life,  he 
muft  content  himfelf,  as  well  as  he  can,  with  this  fmall 
provl(]on,becaufe  he  knows  that  he  can  claim  no  more. 
' — This,  then,  is  one  advantage  of  an  exclufive  right 
above  a  community  of  goods,  that  though  it  may  fome- 
times  be  a  queftion  amongft  feveral  claimants,  which 
of  them  has  the  right ;  yet,  thefe  queftions  will  feldom 
arife,  and  even  when  they  do  arife,  they  will  admit  of 
a  decifion.  No  two  perfons  can  have  full  property  in 
the  fame  thing,  becaufe  the  property  of  one  effectually 
excludes  the  claim  of  the  other.  Whereas  in  a  ftate 
of  community,  where  all  have  an  equal  right  to  the 
fame  thing,  it  would  be  a  continual  queftion,  which 
claimant  fhould  ufe  or  enjoy  the  matter  in  difpute;  nor 
.  ^ould  fuch  a  queftion  be  eafily  decided,  becaufe  neither 
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of  the  claimants  could  fet  forth  fuch  a  right  as  \.^oiild 
cfFeclually  over-rule  the  pretcnnons  of  his  competitor. 
But  there  is,  beficles  this,  another  confiderable  advan- 
tage ariGng  from  the  introduction  of  property  :  Such 
an  exclufive  right  affigns  to  each  perfon  the  part,  or 
materials  in  which  he  is  to  labour,  and  makes  the  im- 
provements produced  by  his  art  and  induftry,  entirely 
his  own.  Men  will  be  more  ready  to  make  improve- 
ments when  they  are  morally  fure  of  enjoying  them^ 
than  they  would  be,  if  others,  who  are  iinvv'iiling  to 
work  had  any  claim  upon  the  fruits  of  their  labour. 
Thefe  feem  to  be  the  reafons,  which  determined  man- 
kind to  change  their  right  to  things  from  a  common 
claim,  which  belonged  to  all  alike,  into  an  exclufive 
claim  of  particular  property. 

VI.   If  we  look  into  the  hlftory   of  the  lirft  ages  of    ^  ct^n^cr- 
the  world,   as  it  is  recorded  by  Mofes,   in  the  book  of  ^^^^  ^l^o'"^ 

r^  r  1  t  ■   1     /-  the  fij-fl  au- 

licnens,  we  may  there  perhaps  meet  v/ith  lome  account  ^  c 
of  the  firft  inventor  of  property.  Suppofing  tlie  reafons  p^rty. 
for  introducing  this  change  to  have  been  rightly  aihgn- 
€d,  we  (liould  look  for  the  origin  of  property  amongfl 
them,  whofe  wants  were  the  greatefi:,  who  were  moft 
fcantily  provided  for,  and  who  were  leaft  likely  to 
praclife  the  duties  of  benevolence  and  equity  towards 
one  another.  All  thefe  circumftanccs  concur  in  the 
pofterity  of  Cain.  Their  r  ancedor  had  killed  his 
brother  ;  and  his  fears,  leafl:  the  reft  of  mankind  fhould 
punifli  this  crime  upon  him  and  his  pofterity,  induced 
him  and  his  family  to  unite  themfelves  together,  and 
to  build  a  city  for  their  defence.  By  living  in  fociety, 
their  manners  were  polifbed  ;  and  a  refined  w^ay  of 
living  was  introduced  amongft  them.      This  feems    to 
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be  evident  9  becaiife  we  find,  that  they  were  the  in- 
ventors of  arts  and  fciences,  both  of  fuch  as  are  ufeful, 
and  of  fuch  as  adminifler  to  pleafure.  Tubal-cain  was 
the  inftru£tor  of  every  artificer  in  brafs  and  iron  ;  and 
Jabalwas  the  father  of  all  fuch  as  handle  the  harp  and 
organ.  This  family  had  feparated  themfelves  from 
the  reft  of  mankind,  and  were  fhut  up  together  with- 
in a  narrow  diftridl:  :  where,  if  there  had  been  but  a 
few  of  them,  and  they  had  been  contented  with  coarfe 
fare  and  ordinary  cloathing,  t^ey  would  have  found 
it  difficult  enough  to  fupply  themfelves.  But  the  dif- 
ficulty was  rendered  greater  not  only  by  their  elegante 
and  luxury,  but  by  the  conftant  encreafe  of  their  num- 
bers. W^-havc  no  reafon  to  imagine,  that  this  family 
had  any  great  fenfe  of  duty  :  it  is  much  more  likely, 
that,  as  they  lived  with  a  bad  parent,  the  influence 
of  his  example  had  indifpofed  them  to  obferve  the  rules 
of  equity  and  benevolence  in  their  behaviour  towards 
one  another.  Here  therefore  we  are  to  lock  for  the 
beginning  of  property,  or  of  an  exciufive  right  to  things* 
And  the  facred  hiftorian  informs  us  accordinglv,  that 
^  Jabal  was  the  father  or  inventor  of  pofTeflion.  Our 
tranflators  render  it,  of  fuch  as  have  cattle.  But  Jabal 
could  not  be  the  firft,  who  taught  how  to  bring  up, 
and  take  care  of  cattle  :  becaufe  we  read  that  Abel  had 
before  this  time  been  engaged  in  this  employment. 
The  original  word  ^igm^Qs  pojfffons  oi  any  fort,  ac- 
quired in  any  manner,  and  is  not  neceflarily  confined, 
as  our  tranflators  confine  it  here,  to  pofleflions  of  cat- 
tle. If  therefore  we  render  this  palfage,  as  it  ought  t» 
be  rendered,  that  Jabal  was  the  inventor  of  poflelfions  j 
there  will  be  fome  appearance  of  reafon  for  concluding^ 
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that  he  was  the  firft  projector  of  particular  property. 
^  Abel  is  indeed  faid  to  be  a  keeper  of  fheep,  and  Cain 
to  be  a  tiller  of  the  ground  :  but  it  is  not  neceflary* 
that  each  of  thefe  fhould  have  had  property  in  his  re- 
fpe£i:ive  department ;  fnice  they  might,  eithet  by  their 
own  choice,  or  by  their  father's  appointment,  under- 
take to  cultivate  thefe  two  difrerent  parts  of  the  com- 
mon ftock. 

VIL  But  let  us  return  from  this  digreflion.  "We  Property 
have  feen  by  what  r^afons  mankind  were  led  to  intro-  compaa/ 
duce  fuch  an  exclufive  right  as  we  call  property,  and 
are  to  enquire,  in  the  next  place,  in  what  manner  it 
could  be  introduced  confidently  with  juftice.  The 
common  claim,  which  all  men  originally  had  to  all 
things,  is  taken  away  by  the  introduction  of  proper- 
ly, as  far  as  this  exclufive  right  extends.  Where 
one  man  has  a  right  to  exclude  all  others  from  the 
ufe  or  enjoyment  of  a  thing  ;  they  cannot  poflibly 
have  any  claim  of  common  right  to  ufe  and  enjoy  it. 
Now  it  would  be  inconfiftent  with  juftice  to  deprive 
them  of  their  common  right  without  their  confent. 
Property  therefore  could  not  be  introduced,  confift- 
ently  with  juftice,  unlefs  mankind  confented  to  it  ei- 
ther exprefsly,  or  tacitly.  But  if  they  lawfully 
might,  and  actually  did,  give  fuch  confent ;  that  is, 
if  their  common  right  was  alienable,  and  tliey  agreed 
to  alienate  it ;  no  injury  was  done  to  them  by  the  in- 
troduction of  property.  There  is  no  reafon  to  fay, 
that  this  common  right  is  unalienable:  there  is  indeed 
no  law  of  nature,  which  commands  the  introdudion 
of  property ;  but  neither  is  there  any,  that  rcftrains^ 
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men    from   giving  up  their  common  claim  for  the  be- 
nefit of  any  one,   wlio  has   a   mind   to   appropriate   to 
himfelf  what  would  belong  to  all   in  common,   unlef* 
they  had  parted  with  their  claim, 
"this  com-       VIII.    When  mankind  were  few   in   number,   and 

paa   IS  ei-  i[yQ_(\   toc:ether   in   the   fame   place,   they   could  eafilv 
thcr  divifi-  .    ^  .    .  .  \  ,      ' 

on  or  occu-  i^eet  in  order  to  divide  their  common   ilock,   and  to 

pancy,  affign  to  each  other  his  proper  fhare  by  exprefs  con- 
fenty  agreement,  or  compact.  But  after  their  num- 
bers were  encreafed,  and  they  vv^ere  fettled  in  diffe- 
rent parts  of  the  world  very  diftant  from  one  ano- 
ther, it  became  impoflible  for  all  of  them  to  meet 
together.  This  method  therefore  of  introducing 
property  by  exprefs  confent  was  rendered  impracfli- 
cable.  Some  confent  however  has  been  fliewn  to  be 
neceffary,  to  make  the  introdu6lion  of  property  con- 
fiftent  with  juilice  :  and  a  tacit  one  would  be  fufh- 
cient  for  that  purpofe.  Such  a  tacit  confent  is  call- 
ed occupancy.  Indeed  occupancy  is  but  one  part  of 
the  a6f,  which  is  called  by  this  name  -,  but  as  it  is 
the  leading  part,  rt  has  given  its  name  to  the  whole 
a£l.  What  a  man  feizes  upon,  with  a  defign  to 
make  it  his  own,  or  to  appropriate  it  to  himfelf,  will 
become  fairly  his  own,  or  will  be  made  his  property  ; 
when  the  reft  of  mankind,  as  far  as  they  have  an 
opportunity  of  obferving  him,  underftand  what  his 
defign  is,  and  fliew  by  their  behaviour,  in  not  mo- 
lefting  him,  that  they  agree  to  let  his  defign  take 
effe6l.  If  they  knov/  his  intenlion,  and  do  not  in^ 
terrupt  or  contradict  it,  when  they  have  it  in  their 
power,  they  tacitly  confent  to  it. 

A  man's  bare  intention,  of  acquiring  property  in 
a  thing,  is  not  enougli  to  make  it  his  ow^n  •,  till  that 
ijitention  is  known  :   for  without  the  confent  of  man- 
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kind  no   property  can  be  gained  juftly;  and  there  can 
be  no  ground  for   prefuming,    that  they  confent   to 
what  they  know  nothing  of.      Now  the  a6l  of  occu- 
pancy is  the   outward  mark,  by  which  his  intention 
is  made  public.      And  this  a6l  is  therefore  underftood 
to  give  him  property;   becaufe  if  the  reft  of  mankind, 
that  is,   if  the  joint  partners,  who  had  before  a  right 
in  common  with  him  to  the  thing,  which  he  has  feiz- 
ed,   do  not   upon   this  notice  of    his  intention   aflert 
that  common  right,  they  are  prelumed  to  part  with  it- 
However,  before  a  right  of  property  can  proceed  up- 
on the  a6i  of  occupancy,  one  circumftance  is  neceflary, 
which  is,  that  the  thing  feized  upon  fliould  be  certain 
and   determinate.      No  confent   of   mankind  can  be 
prefumed  to  be  given  to  what  the  occupant  defigns> 
any  farther  than  that  intention  is  or  may  be  known  to 
them.      And   if  the  thing  feized   upon   is    uncertain 
and  indefinite,   the  a^t  of  occupancy  leaves  his  inten- 
tion doubtful  and  obfcure  -,    the  reft  of  mankind  do 
not  underftand  what  it  is  :  and  their  confent  cannot 
be  fuppofed  to  reach  any  farther  than  their  know- 
ledge. 

Upon  the  whole  then,  property,  as  we  have  feen 
already,  cannot  be  introduced  confiftently  with  juf- 
tice,  unlefs  by  the  common  confent  of  mankind.  The 
confent  which  is  neceflary  for  this  purpofe,  might  ei- 
ther be  given  exprefsly,  when  all  mankind  could  meet 
together — and  fuch  an  agreement  Is  called  divifion  ;  or 
elfe  it  may  be  prefumed,  in  confequence  of  the  future 
proprietors  having  without  iroleftation,  taken  and 
kept  pofleiTion  of  the  thing,  which  he  intends  to  make 
his  own  j  and  fucli  a  tacit  agreement  is  called  occu- 
pancy. 
VOL.  I.  I 
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Property       j'^^   -q^^  though  either  divifion  or  occupancy  might 

can  now  ,  ^  i         ;         o 

only  be  ac-  give  property  in  the  iirft  ages  of  the  world,   when  all 

qu.red  by    ^he  joint  commoners  could  meet  together  j  the  way  of 
occupancy.   ...  ,         ,.    .^        .  ^    ^ 

introducing  property    oy  aiviiion  13  now    at   an   end^ 

The  great  numbers  of  mankind,  and  their  remotenefs 
from  one  another,  have  rendered  it  impoflible  for 
them  all  to  meet,  and  to  divide  the  common  flock 
of  goods,  or  fuch  parts  of  the  common  flock,  as  have 
not  yet  been  appropriated.  There  is  therefore  at 
prefent  no  other  method  left  for  beginning  property  but 
occupancy  only  j  all  things  which  where  not  appro- 
priated formerly,  mu  it  now  be  appropriated  by  occu- 
pancy, or  not  at  all. 
Mr.  Lock's  X.  Mr.  Lock  agrees  with  Grotius,  that  occupail-* 
amined  ^^'  ^7'  ^^  ^^^  foundation  of  private  property.  But  then 
he  does  not  confider  occupancy  in  the  fame  light,  that 
Grotius  conliders  it,  as  a  tacit  agreement  between  the 
joint  owners  of  the  common  flock  and  the  future  pro- 
prietor. In  his  opinion,  things,  which  originally  be- 
longed to  all  mankind  in  common,  became  the  proper- 
ty of  the  firfl  occupant;  becaufe,  as  he  has  a  property 
in  his  own  perfon,  and  confequently  in  the  labour  of 
his  body,  or  in  the  work  of  his  hands,  by  removing 
anything  out  of  the  (late,  in  which  nature  placed  it, 
he  has  mixed  his  own  labour  or  a  perfonal  a£t  of  his 
own  with  it  ;  and  bv  thus  joining  to  it  fomething, 
which  is  his  own,  he  makes  it  his  property.  For  this 
labour  being  the  unqucftionable  property  of  the  labour- 
er, no  man,  but  he,  can.  have  a  right  to  what  that  is 
once  joined  to;  at  lead  where  there  is  enough,  and  as 
good  left  in  common  for  others.  Thus,  whilft  he  a- 
grees  with  Grotius  in  words,  they  differ  widely  from 
one  another,  when  the  fenfe  of  their  words  is  explained. 
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I  deiic;-  to  examine  at  large  his  application  ofwiiat 
is  here  advanced.      But  before  we  do  th^t,  let  us  (top 
a  while,   and    enquire,   whether  his  iirfl  principles  arc 
true. — As  every  iViun  has  a   property  in  his  own  per- 
fo?i;  the  labour  of  his  body  and  the  work  of  his  hands 
are  properly  his.- — Now  the  labour  of  a  man's  body,  or 
the  work  of  his  hands,   may   mean  either  the  perfonal 
a6l  of  working,  or  the  eiTe^l  which  is  produced  by  that 
zO:,      In  the  firft  fenfj  it  mud  be  allowed,  that  a  man's 
labour  is  properly  his  own  ♦,   he  has   aright    to  exert 
his  ftrength  in  what  manner   he   pleafes,   where  he  is 
under  no  rellraint  of  law.      But  it  does  not  follow  from 
hence,   that  the  efFe£l   of  his   labouring,  or  that  the 
work  of  his  hands,   in  the  other  fenfe  of  thefe  words, 
muft  likewife  be  properly  his  own.      He  has,   you  may 
fay,   mixed  his  own  labour  with  what  he  removes  out 
of  that  (late,   in  which  nature  had    left  it  -,   but  will 
you  conclude,   that    by  thus  joining  to  it  his  adl    of 
working,  he  has  made  it  his  own  ?  In  order  to  flrength- 
en  fuch  a  conclunon  it  would  be  neceflary  to  fhew,  that 
the  labour  of  one  man  can  over-rule    or  fet  aGde  the 
right   of  others.      If  I  knowingly  employ  myfelf,   In 
working  upon  the  materials  of  my  neighbour  ;   how- 
ever I  may  have    mixed  a  perfonal  a£l:,   which  is  my 
own,   with  his  property;   this  vv'iU  never  give  me  a  rea- 
fonable  claim  to  his  materials.      You  may  urge,   that 
the  cafes  are  not  parallel*,  becaufe  the  materials,  now  in 
queftion,   are  not  the  property  of  any  one;   and  confe- 
quently,   that,   by  working  in  fuch  materials,   we  may 
gain  property  in  them  ;   though  we  could  not  gain  It, 
by  the  like  aft,  where   the   materials  were   appropria- 
ted before*     But  the  cafes   are  parallel,  as  far  as  the 
point  before  us  requires.      It  is  allowed,  that  the  ma- 
terials do  not  belong   to  any  perfon    by    an    exclufive 
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rIgKt  of  property,  but  then  they  belong  to  all  mankind 
of  common  right.  And  if  mixing  my  labour  with  the 
materials  of  an  individual  will  not  make  thefe  materials 
mine,  in  oppofitlon  to  kis  exclurive  right,  I  know  no/ 
how  any  a£l:  of  the  fame  kind,  or  the  mixing  my 
labour  with  materials,  which  belong  to  all  mankind, 
fhould  make  them  mine,  in  oppofition  to  their  com- 
mon right.  As  fetting  afide  the  right  of  an  individual, 
without  his  confent,  is  an  injury  to  him,  ;  fo  fetting 
afide  the  common  claim  of  mankind,  without  their 
confent,  is  an  injury  to  them  :  and  if  an  injury  cannot 
be  the  foundation  of  a  right  in  one  cafe  ;  it  will  not 
be  very  eafy  to  prove,  that  a  like  injury  may  be  the 
foundation  of  a  right  in  the  other  cafe. 

Mr.  Lock  has  applied  thefe  principles  to  explain  the 
introdudlion  of  property  both  in  moveable  and  immo- 
veable goods.      And  if  we  go  on  to  examine  what  he 
fays  upon  the  fubje£l:,   we  fhall  find,   that  he  has  mif- 
taken  the  exercife  of  a  common  right  for  tlie  exclufive 
rif^h'-  of  property.     "  '^  Ke  that  is  nouruned,  fays  this 
writer,   by  the  acorns  he  picked  up  under   an  cak,   ox 
the  apples  he  gatkered  from  the  trees  in  the  wood,  has 
certainly  appropriated  them  to  himfelf,  no   body   can 
deny  but  the  nouriftiment  is  his.      I  aflc  then,    When 
did  they  begin  to  be  his  ?   whe  n  he  digefted  ?   or  whe^i 
he  eat  ?   or  when  he  boiled  ?    or  when  he  brought  them 
home  ?   or  when  he  picked  them  up  ?   And  'tis  plain, 
if  the  fird:  gathering  made  tliem  not  his,   nothing  elfe 
could.     That  labour  put  a  diilinclion  betwen  them  an^l 
common:   that  added  fomething  to  them,   more  than 
nature,  the  common  mqther  of  all,  had  done;   and  fp 
they  becarne  his  private  right.   And  will  any  one  frj,;, 
he  had  no  right  to  thofe  acorns  or  app'es,  he  thusap-. 

w  Lock's  works,  Vol.  ii.  pag.  iSt. 
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propriatcd,  becaufe  he  had  not  the  confent  of  all  man- 
Jcind  to  make  them  his  ?  Was  it  robbery,  thus  to  af- 
fume  to  himfelf  what  belonged  to  all  in  common  ?  The 
anfvver  here  is  obvious.  When  thofe  acorns  or  apples 
are  become  a  part  of  his  body,  we  may,  if  vrc  pleafe, 
/ay,  that  they  are  his  :  but  the  right,  which  he  theri 
has  in  them,  is  the  fame,  which  he  has  in  his  whole 
perfon  ;  and  is  no  more  to  be  called  a  right  of  proper- 
ty, in  the  fenfe  that  we  ufe  this  word,  when  we  ap- 
ply it  cither  to  moveable  or  immoveable  goods,  than 
^the  right,  which  a  man  has  in  his  leg  or  his  arm,  can 
he  called  by  this  name.  When  he  gathered  them,  or 
when  he  boiled  them,  he  had  likewife  a  right  in  them  ; 
^but  it  was  juft  fuch  a  right  as  anyone  elfe  might  have 
had  :  a  right,  as  one  of  the  joint  commoners,  to  ufe 
as  much  out  of  the  general  flock,  as  he  had  occafion 
/or.  It  is  by  no  means  ne(;:enary  either  to  allow  on 
i!i\t  one  hand,  that  he  had  an  exclufive  right  of  proper- 
jty  in  them,  or  on  the  other  hand  to  contend,  that  it  was 
robbery,  thus  to  aiTume  to  himfelf  what  belonged  to 
all  .in  common.  There  is  a  middle  opinion  between 
thefe  tvv'o,  which  is  the  opinion  already  mentioned ; 
that  v/hen  he  gathered  them,  and  was  eating  them, 
he  exercifed  his  common  right  of  ufing  and  enjoy- 
ing, out  of  the  joint  ftock,  what  his  occanons  called  for. 
Though  therefore  v/e  contend,  that  he  could  not  ac«« 
quire  an  exclufive  right  of  property  in  them,  or  i|i 
;any  thing  elf^,  without  the  confent  of  mankind,  ei- 
ther exprefs  or  tacit ;  yet  there  is  no  fear  of  his  being 
ftarved,  whllft  he  is  waiting  for  this  confent;  becaufe 
in  the  mean  time  the  exercife  of  his  common  right 
^ill  fufhciently  provide  for  his  fubfiftence. 

T^-at  it  is  this  common  right  which  a  man  exercifcs, 
%vhen  he  feparates  a  tiling  for  his  own  ufe,  and  claims 
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to  ufe  itj  becaufe  he  has  fo  feparated  it,  will  appear 
from  the  limitation,  which  Mr.  Lock  himfelf  puts  up- 
on what  he  calls  property,  when  it  is  thus  acquired. 
''  ^  God  has  given  us  all  things  richly,  is  the  voice  of 
reafon,  confirmed  by  infpiration.  But  how  far  has 
he  given  it  us  ?  To  enjoy.  As  much  as  any  one 
can  make  ufe  of,  to  any  advantage  of  life,  before  it 
fpoils,  fo  much  he  may,  by  his  labour,  fix  a  proper- 
ty in:  whatever  is  beyond  this,  is  more  than  his 
fliare,  and  belongs  to  others.  Nothing  was  made  by 
God  for  man  to  fpoil  or  dellroy."  But  certainly, 
to  take  no  more  than  we  want,  or  no  more  than  we 
can  make  ufe  of,  before  it  will  be  fpoiled,  is  a  limi- 
tation unknown  to  property:  it  belongs  only  to 
the  exercile  of  a  common  right  in  a  joint  flock  ; 
where  no  one  of  the  commoners  has  an  exclufivc  right 
to  keep,  but  all  and  each  of  them  have  a  joint  right 
to  ufe. 

But  Mr.  Lock  endeavours  to  take  off  this  limita- 
tion, and  to  fliew  us  by  what  means,  upon  the  fame 
principles,  property  might  be  accumulated.  "  ^  The 
greateit  pajrt  of  things  really  ufeful  to  the  life  of  man^ 
and  fuch  as  the  neceflity  of  fubfifling  made  the  firfl 
commoners  of  the  world  look  after,  as  it  doth  the 
Americans  now,  are  generally  things  of  fhort  dura- 
tion; fuch,  as  if  they  are  not  confumed  by  ufe,  will 
decay  and  perifh  of  themfelves :  gold,  filver,  and 
diamonds,  are  things,  that  fancy  or  agreement  hath 
put  the  value  on,  more  than  real  ufe,  and  the  ne- 
ceflary  fupport  of  life.  Now  of  thofe  good  things, 
which  nature  hath  provided  in  common,  every  one 
had  a  right  to  as  much  as  he  could  ufe,  and  proper- 
ty in  all  he  could  effect  with  his  labour  \  all,   that  his 

X  Lock  utfup.   ^        y  Lock  ut  fup,  p.  i8f. 
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induftry  could  extend  to,  to  alter  from  the  ftate  na- 
ture had  put  it  in,  was  his.  He  that  gathered  a  hun- 
dred buihels  of  acorns,  or  apples,  had  thereby  a  pro- 
perty in  them,  they  were  his  goods,  as  foon  as  ga- 
thered. He  was  only  to  look,  that  he  ufed  them  be- 
fore they  fpoiled,  elfe  he  took  more  than  his  iliare, 
and  robbed  others.  And  indeed  it  was  a  foolifh  thing, 
as  well  as  diflioneft,  to  hoard  up  more  than  he  could 
make  ufe  of.  If  he  gave  away  a  part  to  any  body  elfe, 
fo  that  it  perifhed  not  ufelefsly  in  his  polleflion,  then  he 
made  ufe  of  it.  And  if  he  alfo  bartered  away  plumbs, 
that  would  have  rotted  in  a  week,  for  nuts,  that  would 
laft  good  for  his  eating  a  whole  year,  he  did  no  injury ; 
he  wafted  not  the  common  ftock;  he  deftroyed  no. 
part  of  the  portion  of  goods,  that  belonged  to  others, 
fo  long  as  nothing  perifhed  ufelefsly  in  his  hawds. 
Again,  if  he  would  give  his  nuts  for  a  piece  of  metal, 
pleafed  with  its  colour,  or  exchange  his  flieep  for  fhells 
or  wool,  for  a  fparkling  pebble  or  a  diamoHd,  and  keep 
them  by  him  all  his  life,  he  invaded  not  the  rights  of 
others;  he  might  heap  up  as  much  of  thefe  durable 
things,  as  he  pleafed  j  the  exceeding  the  bounds  of  his 
jull  property  not  lying  in  the  largenefs  of  his  pofTef- 
fions,  but  the  perifhing  of  any  thing  ufelefsly  in  it.'' 
But  this  writer  feems  here  to  take  for  granted  the  point 
in  queftion.  We  contend,  and  he  allows,  that  the 
right  of  him,  who  gathered  acorns  or  plumbs,  extends 
no  farther  than  to  fuch  a  quantity  of  them,  as  he  can 
ufe  before  they  are  fpoiled  :  and  in  (hewing  how  this 
limitation  may  be  removed,  he  reafons  as  if  there  was 
no  fuch  limitation.  How  elfe  fliould  he,  who  had  coi- 
Jefted  more  plumbs,  than  he  could  ufe  before  they  were 
fpoiled,  or  more  fneep  than  he  wanted  to  clothe  or  to 
feed  himfelf,  barter  away  the  plumbs  for  nuts,  which 
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would  keep  the  year  round,  or  for  metal,  that  would 
keep  as  long  as  he  lived  ?  TLj  very  notion  of  barter- 
ing implies  property.  Ourauaior  therefore  mud  fup- 
pofe  the  man  to  have  property  in  what  would  fpoil  be- 
fore he  can  ufe  it  •,  or  elfc  he  could  not  fuppofe  him  to 
barter  it  away  :  that  is  fince  this  contrivance  of  barter- 
ing was  introduced,  to  fliew  how  property  might  be 
accumulated,  or  to  take  off  the  limitation  of  appropri- 
ating no  more  than  can  be  ufed,  whilft  it  is  good  5  in 
order  to  apply  this  contrivance,  he  muft  fuppofe  the 
limitation  to  be  taken  off  already,  and  the  man  to  have 
property  in  plumbs,  or  fheep,  which  he  does  not  want, 
and  which  he  could  not  ufe,  before  they  would  perilli 
in  his  hands.  Indeed  if  mankind  would  confent  and 
lubmit  thus  to  barter  one  with  another  ;  this  confent 
would  be  fullicient  to  take  off  the  limitation,  and  to  in- 
troduce a  true  right  of  property.  For  if  I  knowingly ' 
and  willingly  bargain  with  another  about  my  own 
goods,  which  are  in  his  poflefTion,  as  if  they  were  his  ; 
this  a£l  of  mine  may  well  be  conitrued  as  a  tacit  cori- 
fent  to  make  them  his.  And  if  in  like  manner  ' 
mankind  would  bargain  with  one  another  about  goods> 
which  belonged  to  all  in  comrnon,  as  if  they  were 
the  property  of  the  polFeflbr,  they  tacitly  give  up  their 
claim  to  thofe  goods,  and  fo  they  become  his  proper- 
ty. But  property,  when  introduced  after  this  man- 
ner, is  introduced  by  confent  of  parties,  and  not  by  the 
labour,  which  the  pofleffor,  or  occupant,  has  employ- 
ed in  feparating  the  things,"  which  he  poffefles,  from 
the  comm.on  ilock. 

In  Mr.  Lock's  opinion,  property  immoveable  goods, 
fuch  as  the  earth  or  foil,  is  acquired  in  the  fame  man- 
ner and  is  governed  by  the  fame  meafure,  as  property  in 
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moveable  goods.  "  ^As  much  land  as  a  man  tills, 
plants,  improves,  cultivates,  and  can  ufe  the  product 
of,  fo  much  is    his  property.      He  by  his  labour  does, 

as  it  were,  enclofe  it  from  the  common."  But  what 
is  this  again,  but  the  exercife  of  a  common  right,  in- 
flead  of  fuch  an  exclufive  right  as  property  is.  For 
not  to  infill  here  upon  the  limitation  of  having  proper- 
ty only  in  fo  much  land,  as  we  can  ufe  ;  let  us  try  the 
efFe£ls  of  this  right,  and  fee  whether  they  are  the  fame 
with  the  efFe(fls  of  property.  Suppofe  then,  that  thd 
man,  after  he  has  for  fome  time  tilled  the  land,  and 
cultivated  it,  v/as  either  by  age  or  ficknefs  to  become 
incapable  of  tilling  and  cultivating  it  any  longer  :  if 
the  mixing  his  labour  with  it  was  his  whole  title  to  it ; 
when  his  labour  ceaies,  his  title  to  the  land  muft  ceafe. 
with  it  -,  the  land  can  be  his  no  longer  than  he  can 
cultivate  it ;  and  when  he  is  difabled  for  labouring,  he 
cannot  fell  or  let  it  to  any  other  petfon  :  that  is,  it 
was  his  to  labour  in,  but  not  his  to  difpofe  of  as  he 
pleafes  :  and  confequently  his  right  could  only  be  a 
right  to  ufe,  and  not  an  exclufive  right  of  property. 
This  Mr.  Lock  might  have  been  fenfible  of,  if  he  had 
attended  to  his  own  reafoning.  *'  *  He,  fays  this  au- 
thor, that  in  obedience  to  the  command  of  God,  to 
improve  the  earth  to  the  benefit  of  life,  tilled  and  fow- 
ed  any  part  of  it,  thereby  annexed  to  it  fomething, 
that  was  his  property,  which  another  had  no  title  to, 
nor  could,  without  injury,  take  from  him.  Nor  was 
this  appropriation  of  any  parcel  of  land,  by  improving 
it,  any  prejudice  to  any  other  man,  fince  there  was 
ftill  enough,  and  as  good  left,  and  more  than  the  yet 
unprovided  for  could  ufe.  If  then  his  title  tp  the 
VOL.  I.  K 
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land,  which  he  occupies,  reds  upon  this  principle, 
that  there  was  enough  for  others,  befides  what  he 
had  taken  for  his  own  ufe  ;  it  is  plain  that,  unlefs 
there  had  been  enough  for  others,  his  title  would  not 
have  been  a  good  one  :  and  from  hence  it  follows? 
that  all  his  title  is  no  more  than  a  common  rioht  to 
ufe  what  he  wants,  and  not  an  exclufive  right  of  pro- 
perty ;  becaufe  the  right  of  property  does  not  at  all 
depend  upon  the  convenience  of  others. 

To  ftrengthen  this  opinion  concerning  the  introdu£li- 
on  of  property,  and  tc  anfwer  an  objeftion,  which  has 
been  hinted  at  already,  Mr.  Lock  eom.pares  the  value 
of  labour  with  the  value  of  land,  in  order  to  fhew,  that 
the  property  which  a  man  has  in  his  labour,  when  he 
has  mixed  that  labour  with  the  land,  overbalances  the 
value  of  the  land,  with  which  it  is  fo  mixed.  "  ^  Nor 
is  it,  fays  he,  fo  fl: range,  as  perhaps  before  confuiera- 
tion  it  may  appear,  that  the  property  of  labour  fliould 
be  able  to  balance  the  community  of  land.  For  it  is  la- 
bour indeed,  that  puts  the  difference  of  value  on  every 
thing  •,  and  let  any  one  confider  what  the  difference  is 
between  an  acre  of  land  planted  with  tobacco,  or  fugar, 
fown  with  wheat  or  barley  *,  and  an  acre  of  the  fame 
land  lying  in  common,  without  any  hufbandry  upon  it, 
and  he  will  hnd,  that  the  improvement  of  labour  makes 
the  far  greater  part  of  the  value.  I  think,  as  he  goes 
on,  it  will  be  but  a  very  moden;  computation  to  fay, 
that  of  the  produ6f  s  of  the  earth,  ufeful  to  the  life  of 
man,  nine  tenths  are  the  effecSls  of  labour  :  nay  if  we 
will  rightly  eftimate  things,  as  they  come  to  our  ufe, 
and  cafl  up  the  feveral  expences  about  them,  what  in 
them  is  purely  owing  to  nature  and  what  to  labour,  we 
fliall  find,  that  in  mofl  of  them  ninety-nine  parts  in  a 

h  Lock  ut  fup,  page  184. 
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hundred  are  wholly  to  be  put  on  the  account  of  labour." 
But  we  may  alk  in  return,   what  the  value  of  pure  la- 
bour is,   when  confidered  merely  as  the  perfonal  a6):  of 
the  labourer?   If  neither  the  timber  of  his  plough,  nor 
the  horfes,   that  draw  it,   nor  the   meat,   which   they 
eat,   nor  the  manure,   which  he  lays  upon  his  land,  nor 
the  grain,   with  which  he  fows  it,   are  his  own,   what 
will  you  rate  his  labour  at  ?   Certainly  you  rate  it  much 
too  high,   if  upon  comparing  it  with  the  value   of  the 
land,   you  fet  it  at  ninety-nine  parts  in  a  hundred,   or 
even  at  nine  parts    in    ten.      But  you  will  fuppofe  all 
thefe  materials  to  be  his  own.      I  alk  therefore  hovv-  he 
gained  property  in  them  ?   You  anfwer,  by  his  labour, 
and  explain  this  labour  to  be  only   the  a£t  of  taking 
them  or  feparating  them  from  the  common  ftock.  Now 
this  labour  is  of  little  or  no  value    at  all  ;   and    confe- 
quently  you  cannot  fay,  in  this  inflance,   that  the  com- 
mon right  of  mankind  is  overbalanced  by   the    labour 
of  the  occupant.      And  if,   in  one   inflance,   a  labour, 
which   is  worth   nothing,   when   compared   with    the 
thing    acquired,    will    give    the    occupant    property  ; 
then  we  can   have  no  reafon  to  im.agine,   that  it  is  the 
high  rate  of  labour^   when  compared  with  the  value  of 
land,   which  fo  overbalances  the  common  ri^ht  of  man- 
kind  to  the  land,   as  to  give  the   labourer  an  excUifive 
right  to  it.      You  have    only  dazzled   our    eyes   v/ith 
this  high  account  of   the  value   of  labour  ;   fince    you 
mud,   in  order  to  give  it  fo  high  a  value,   fuppofe  pro- 
perty to  have  been  introduced  beforehand  by  a  labour. 
which  is  of  little  or  no  value  at  all.      We  may  go  one 
Hep  farther.      The  property  of  labour,   you  fay,   over- 
balances the  community  of  land  :  becaufe  the  value  of 
it,   when  compared  with  the  value  of  land,   is    worth 
ninety-nine  parts  in  a  Jiundred,      Now  if,  by  faying. 
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that  the  property  of  labour  overbalances  the  commu- 
nity of  land,  you  only  mean,  that  labour  is  worth 
much  more  than  uncultivated  land,  we  might  allow  it. 
But  if  you  mean,  that,  becaufe  the  value  of  labour  is 
fo  much  greater  than  the  value  of  land,  the  labour  of 
one  man  will  over-rule  or  fet  afide  the  common  claim 
of  all  mankind,  we  muil  deny  it.  For  fuppofe  the 
labour  of  him,  who  cultivates  the  land,  to  be  worth 
ninety-nine  parts  in  a  hundred  of  the  whole  value  of 
the  land,  after  it  is  cultivated  ;  all  that  could  be  due 
to  the  labourer,  upon  this  fuppofition,  would  be  no 
more  than  the  produce  of  his  own  labour  :  the  ninety- 
nine  parts,  which  belong  to  him,  would  not  fwallow 
up  the  hundreth  part,  which  he  had  originally  no  ex- 
clufive  right  to.  This  hundreth  part,  that  i§,  the  land 
itfelf,  muil  therefore  itill  rerpain  in  common,  as  it  was 
before  ;  he  m.ight  labour  in  it  again,  if  he  pleafed,  as 
one  of  the  joint  commoners;  but  he  would  have  no 
property  in  it.  Let  us  try  this  reafoning  in  another 
inflance.  The  landlord,  as  we  call  him,  or  the  own- 
er of  the  foil,  after  property  has  been  introduced,  has 
an  exclufive  right  to  fome  certain  quantity  of  land,  fup- 
pofe for  inilance,  to  an  acre  which  bears  twenty  bulh- 
els  of  wheat :  the  tenant  ploughs  and  fows  this  land  ; 
andbefides  the  mere  perfonal  acl  of  labour,  he  ufes  his 
ov/n  materials  in  cultivating  the  land.  Now  the  labour 
of  the  occupier  puts  the  chief  value  upon  the  land, 
and  without  this  labour  it  would  be  worth  little  *,  for 
it  is  to  this  that  we  owe  all  its  ufeful  produ6lion.  For 
whatever  the  draw,  bran,  bread,  &c.  of  that  acre 
of  wheat  is  worth  more  than  the  produ(fl:  of  an  acre  of 
as  good  land,  which  lies  wafte,  is  all  the  efFecis  of  la- 
bour. You  fee  then  how  much  the  property  of  labour 
overbalances  the  property  of  land.      But  no  one  \\'il\ 
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be  led  to  conclude  from  hence,  that,  becaufe,  accor- 
ding to  this  reckoning,  in  the  value  of  an  acre  of  land 
ninety-nine  parts  in  a  hundred  arc  owing  to  the  labour 
of  the  occupier,  the  property,  which  he  has  in  his 
own  labour,  will  fwallow  up  the  property  which  the 
landlord  has  in  the  foil ;  ami  that  the  land,  becaufe  he 
has  cultivated  it,  will  for  the  future  become  his  own. 
But  if  the  right  of  property  in  the  foil,  which  in  efti- 
mating  the  value  of  land,  is  but  one  part  in  a  hundred, 
is  not  over-ruled  or  fet  afide  by  the  overbalance  in  the 
value  of  labour ;  I  can  fee  no  reafon  why  the  fame 
overbalance  fhould  be  fuppofed  to  fet  afide  the  common 
claims  of  mankind  to  land,  which  was  never  appropri- 
ated. Let  the  right  be  what  it  will,  whether  it  is  a 
right  of  property,  or  of  common  claim,  if  an  overb^" 
lance  in  the  value  of  the  labour,  which  is  joined  to  it, 
will  not  fwallow  up  one  of  them,  no  good  reafon  can 
be  given,  why  it  fliould  fwallow  up  the  other. 

XI.  The  molt  natural  claim  to  a  thing  feems  td  arife  Making  a 
from  our  having  made  it :  for  no  one  appears  to  have  ^^^  *  ^^^ 
fo  peculiar  a  right  in  it,  as  he,  who  has  been  the  im-  property 

mediate  caufe  of  its  exiftence.      This  opinion,  if  it  was   ""^  ^  °*^^ 

■^  cupancy. 

true  in  the  full  extent  of  it,  would  overturn  our  gene- 
ral pofition  that  divifion  and  occupancy  are  the  only 
ways  of  introducing  property.  But  <=  it  is  to  be  ob- 
ferved,  that  when  we  make  a  thing,  we  do  not  pro- 
duce the  materials  :  thefe  exifted  before,  and  all,  that 
we  do,  is  to  give  a  new  fhape  or  form  to  them.  Now 
the  materials,  out  of  which  a  thing  is  madQ,  are  either 
our  own  property ;  or  they  are  the  property  of  fome 
other  perfon  j  or  they  are  the  property  of  no  one,  but 
are  in  common  to  all.  If,  before  we  made  the  thing, 
the  materials  were  our  own  j  it  is  plain,  that  by  mak« 

c  Grot^  Lib.  II.  Cap.  III.  §  FII. 
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ing  the  thing  we  do  not  introduce  any  new  or  original 
claim,  but  only  continue  our  former  claim.  The  ma- 
terials were  our  own,  before  the  thing  was  made  ;  and 
nothing  elfe  is  our  own  afterwards  :  they  are  ftill  the 
fame  materials,  but  only  in  a  different  fliape.  If  the 
materials  were  the  property  of  fome  other  perfon  ;  the 
maker  of  the  thing  has  naturally  no  claim  to  them  ;  un- 
lefs  he  makes  amends  to  the  owner  of  them,  or  unlefs 
the  owner  voluntarily  gives  them  up.  For  it  would 
be  an  injury  to  the  owner  of  fuch  materials  to  take  a- 
way  his  property,  without  his  confent.  But  if  the 
materials  were  in  common,  before  the  thing  was  made  ; 
that  is,  if  they  were  not  the  property  of  any  one  5 
then  by  making  a  thing  out  of  them  property  is  intro- 
duced :  becaufe,  in  this  cafe,  the  maker  is  the  firfl 
occupant.  As  far  therefore  as  fpecification,  or  the 
making  a  thing,  differs  from  occupancy,  it  does  not 
produce  property  ,  and  whenever  it  does  produce  pro- 
perty, it  obtains  this  effe£l  only  becaufe  it  implies  oc- 
cupancy. 
Acqulfid-  XII.  When  I  Hiy,  that  property  can  be  no  otherwife 
?^^!j.  ^^,ri^i' acquired,  but  by  divifion  or  by  occupancy,  I  muff  be 

nal  or  den- ^j-^(^(.^{iood  to  mean,   that  oripjinal  acquifitions  can  be 
vatiYC-  .  . 

made  in  no  other  way.  Our  acquifitions  of  property 
are  divided  into  original  and  derivative.  Original  ac- 
quifitions are  fuch  as  introduce  or  begin  property  in 
things,  which  were  before  in  common  or  had  no  own- 
er. Derivative  acquifitions  are  fuch,  as  convey  the 
property  of  things  from  one  man  to  another :  the  things 
which  are  faid  to  be  alienated  by  the  old  proprietor, 
are  derivatively  acquired  by  the  new  one. 

We  may  obferve  by  the  way,  that   original  acqui- 
fitions are  made  not  only  of  fuch  things,  as  never  had 

a  Grot.  Ibid.  §  XIX. 
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an  owner,  but  of  fuch  things  likewife,  as  have  had  an 
owner,  and  by  the  ceafmg  of  his  property  are  become 
common  again.  Derivative  acquifitions  are  but  conti- 
nuations of  the  fame  property  in  a  different  perfon. 
"When  therefore  the  property  in  a  thing  hasceafed,  or 
been  interrupted,  the  thing  returns  into  the  common 
flock  :  and  whoever  acquires  it  afterwards,  begins  or 
introduces  a  nev/  property  in  it ;  jufl  as  if  it  had  never 
before  been  in  property  at  all. 

XIII.  «=  Property  is  of  two  forts,  either  general  or  Property 

-r.  1  '      1  1       either  ge- 

particular.  By  general  property  is  here  meant  the  ^^^^^^  °^ 
right,  which  a  body  of  men  have  to  a  thing,  exclufive  particular, 
of  the  reft  of  mankind  :  and  by  particular  property  Is 
meant  the  fame  exclufive  right  in  an  individual.  Ge- 
neral property  is  acquired  by  a  general  occupancy,  or 
by  occupancy  in  the  grofs.  A  number  of  men,  uniting 
themfelves  into  a  colle£live  body,  are  feeking  for  a 
place  to  fettle  in,  and  finding  a  large  tradl  of  land  un- 
inhabited, they  feize  upon  it,  and  fettle  there.  By 
fuch  an  a6i:  of  occupancy  the  whole  country  becomes 
the  property  of  this  body  of  men.  Though  no  fingle 
perfon  in  the  body  has  a  right  to  exclude  any  other  Tin- 
gle perfon,  in  the  fame  body,  from  the  ufe  of  any 
fpot  within  the  whole  tra61:  of  land  fo  feized  upon;  yet 
all  and  each  have  an  exclufive  right  to  the  whole,  and 
to  every  part  of  it,  in  refpe£l  of  all  other  individuals, 
who  are  not  members  of  this  body,  and  in  refpe6l  like- 
'  wife  of  all  other  collective  bodies  whatfoever. 

After  fuch  a  general  property  has  been  introduced 
in  the  whole  tradl  of  land,  where  this  bodv  of  men 
has  fettled  ;  fomething  farther  is  requifite  to  give  the 
individuals,  of  v/hich  the  body  is  compofed,  particu- 
lar property  in  the  feveral  parts  of  this   traci:.      This 

e  Grot.  ibid.  §  IV. 
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particular  property  is  introduced  either  by  exprefs  di- 
vifion  and  aflignment,  or  elfe  by  particular  occupancy  , 
that  is,  either  the  body  by  exprefs  agreement  divides 
the  whole  country  into  parcels,  and  alTigns  to  each  in- 
dividual the  parcel,  which  is  to  be,  and  which  is  thus 
made,  his  own  ;  or  elfe  the  body  allows  the  individu- 
als to  feize  upon  fuch  fpots  or  parcels  of  land,  as  they 
likebeft,  and  gives  them,  or  rather  allows  them  to 
have,  an  exclufive  right  to  thcfe  fpots  or  parcels  fo 
feized  upon* 
How  far  XIV.  f  Property  in  goods  may  ceafe  two  ways.  It 
property      ^eafes,  when  the  owners  relinquifh  their  right  without 

ccales    by  '    ^         ^  \  •  -r  i 

derelidion   transfering  it  to  any  one  :  and  it  ceafes  likewife,  when 

""^  ^7  ^^' f  the  owners  are   extinct,  that  is,  when   no  perfon  is 
tinction  of  . 

the  propri-  left,   who  has   any  right  to   the  goods.      Property  in 
*'^°^**  goods  ceafes  by  the  owners  dereli£lion  of  them  ;  be- 

caufe,  as  no  one  elfe  had  any  exclufive  right  in  them, 
upon  his  dereli6lion  or  quitting  his  claim,  no  one  at  all 
has  any  exclufive  ^right  in  them  ;  and  confequently  they 
become  common  to  all  alike.  Property  in  goods  ceafes, 
when  the  owners  of  them  are  extin£t ;  becaufe  pro- 
perty and  a  proprietor  are  relative  terms,  fo  that  one  of 
them  cannot  fubfift  without  the  other  :  property  is  the 
exclufive  right,  which  a  perfon  has  to  fuch  goods^ 
as  are,  upon  account  of  this  exclufive  right,  called  his 
own,  or  his  property  ;  if  therefore  the  perfons,  who 
had  fuch  right,  ceafe  to  exift,  the  goods  are  no  longer 
the  property  of  any  one. 

It  is  poflible  however,  that  goods,  which  are  relin- 
quifhed  by  their  owners,  or  goods,  which  ceafe  to  have 
any  particular  owner,  may  not  fo  far  become  common, 
as  that  any  perfon,  who  pleafes,  is  at  liberty  tai^ize 

f  Grot.  L.  II.  C.  IX.  §  I. 
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upon  them,  and  by  fuch  occupancy  to  gain  property  in 
them.     Where  a  body  of  men  have  feizcd  upon  a  tra£l 
of  land  in  the   grofs,    and  have  by  fuch  occupancy  ac- 
quired a  general  property  in  it ;    if  the  individuals,    of 
which  this   body  is  compofed,  acquire  private   or  par- 
ticular property  afterwards  in  the  feveral  parts   of  this 
land,  either  by  an  exprefs  divifion  and  affignment  made 
by  the  collective  body,    or  by  particular  occupancy  with 
the  allowance  and  confent  of  fuch  body ;    then  upon 
the  derelidtion  or  failure  of  thefe  particular  owners,  the 
land   returns  into   the   ftate,    in    which   it    was   before 
thofe  individuals  had  acquired  particular  property  in  it ; 
that  is,    it  again  becomes  the  general  property  of  the 
collective  body.     No  perfon  therefore  is  at  liberty  to 
feize  upon  fuch  parcels  of  land,  as  have  thus  ceafed  to 
be  in  private  property :    becaufe,    though  they  have  no 
particular  owners,    they  have  ftill  a  general  owner  •,  the 
collective  body  has  the  fame  exclulive  right  to  them, 
that  it  had  before   any  of  the  individuals  acquired  pri- 
vate property  in  them. 

This  principle  does  not  naturally  extend  to  move- 
able goods.  Though  the  land,  and  fuch  immoveable 
goods  as  adhere  to  it  or  may  be  confidered  as  parts  of 
it,  were  originally  feized  upon  by  the  collective  body, 
and  are  therefore  matter  of  general  property ;  yet  each 
individual  may  well  be  fuppofed  to  have  acquired  pro- 
perty in  many  forts  of  goods,  before  he  fettled  with  the 
collective  body  upon  that  particular  traCt  of  land. 
What  plate  or  jewels,  what  money  or  cloaths  he  brought 
with  him,  are  his  own  -,  they  are  not  parts  of  the  land, 
and  can  fcarce  be  fuppofed  to  have  been  acquired  with 
it.  If  he  had  catched  and  tamed  cattle  for  his  ufe  ;  his 
right  to  his  fheep,  or  horfes,  or  oxen,  which  he  had 
fo  catched  and  tamed,  is  not  derived  from  the  col- 
lective  body  j    thefe    goods   were   his   own,   not  only 

VOL.  I.  L 
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before  he  fettled  with  fuch  body,  but  perhaps  even 
before  he  joined  himfelf  to  it.  When  therefore  fuch 
goods  as  thefe  are  relinquifhed  by  their  owners,  or 
when  the  owners  of  them  fail ;  if  the  colledive  body, 
of  which  they  were  members,  has  any  general  claim 
to  the  goods ;  that  is,  if  thefe  goods  become  the  pro- 
perty of  fuch  colle6live  body,  fo  as  not  to  be  free  for 
any  perfon,  that  pleafes,  to  feize  upon  them,  and  make 
them  his  own ;  this  Gffe£t  muft  be  produced  either  by 
the  confent  of  the  feveral  owners,  or  elfe  it  muft  arife 
accidentally  from  the  claim,  which  the  body  has  to  the 
land.  All  foreigners,  that  is,  all  who  are  not  mem- 
bers of  this  body,  are  excluded  from  feizing  upon  fuch 
moveable  goods,  as  have  no  owner,  and  are  found 
upon  that  land,  in  which  the  body  has  general  pro- 
perty :  becaufe  they  have  no  right  to  come  upon  the 
land  for  this  pr  for  any  other  purpofe  of  their  own, 
without  leave*  So  again,  when  any  parcel  of  land  is 
returned  to  the  public,  upon  the  failure  or  dereliction 
of  the  priva|:e  or  particular  owners ;  fuch  moveable 
goods,  as  have  likewife  no  owner,  and  are  found  upon 
that  parcel  o£  land,  will  become  the  property  of  the 
public :  becaufe,  as  they  have  property  in  the  land, 
no  individuals,  even  though  they  are  members  of  the 
public,  can  claim  to  come  upon  it  in  order  to  feize 
upon  thofe  goods,  and  by  fuch  occupancy  to  make 
them  their  6wn.  But  where  moveable  goods  having 
no  owner  are  found  upon  land,  which  has  an  owner  •, 
if  the  owner  of  the  land,  being  likewife  a  member  of 
the  colle6live  body,  may  not  feize  them,  fo  as  to 
make  them  his  property  by  occupancy,  he  muft  be 
precluded  by  fome  exprefs  law  of  that  body.  If  this 
law  is  coniidered  merely  as  a  pofitive  one,  the  juftice 
of  it  is  to  be  defended  upon  the  principle  already  men- 
tioned of  its  being  eftabliftied  by  the  confent  or  agree- 
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ment  of  the  feveral  individuals  :  or  it  may  be  coniidered 
as  declarative,  that  the  public  grants  out  its  general  pro- 
perty in  the  land  to  individuals  with  this  referve,  that 
whatever  moveable  goods  having  no  owner  are  found  up- 
on it,  they  fliall  be  fcized  for  the  ufe  of  the  public,  and 
not  of  the  individuals. 
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CHAP.        IV. 


Of   the  limitations  of  property 

I.   Property  limited  in   refpect  of  continuance,    life,  or  dif- 
pofal.     11.  Limitations  arife  frojn  the  proprietor,  or  from 
fome  other  perfon.      III.   Limitations  in  refpecl  of  conti- 
nuance.     IV.    Services,  or  limitations  in   refpeEl  of  ufe» 
V.  L  imitations  in  refpecl  of  difpofal. 

Property  I*"fT'  U  L  L  property  in  a  thing  is  a  perpetual  right 
rdpeJl;  of  ^-  ^°  "^^  ^^  ^^  ^"X  purpofe,  and  to  difpofe  of  it  at 
continu-      pleafure.     Property,    in  the  ftri^i:  notion  of  it,    is  fuch 

.  ance,    ufe,  i     .  n  r  i 

or  difpo-  a  right  to  a  thing,  as  excludes  all  perlons,  except  the 
fal.  proprietor,  from  all  manner  of  claim  upon  it.     No  per- 

fon  therefore   can,      confiftently    with     fuch    a    right, 
take  the  thing  from   him   at  any  time,     or  hinder  him 
in  the  free  ufe  of  it,    or  prevent  him  from  difpofing  of 
it,    as  he  pleafes.     If  any  other  perfon  can  claim  either 
to  take  the  thing  from  him  at  any  certain  time,    or  to 
hinder  him   at  all  in  the  free  ufe  of  it,    or   to  prevent 
him  from  difpofmg  of  it,    as  he  pleafes ;  he  has  not.  In 
thefe  rcfpecls  an  exclufive  right  to  it ;     that  is,    his  ex- 
clufive  right,    or  property  in  the  thing,   is  fo  far  limited. 
Thefe   then    are  the  limitations,    to  which  property  is 
fubject;  they  are  limitations,    in  refpedl  of  its  continu- 
ance, or  in  refpedl  of  the  ufe  of  what  we  have  property 
in,   or  in  refpe<rt  of  the  difpofal  of  it. 
Limit  a-  II.  A  mans  property  may  be  limited  in  any  of  thefe 

pl^l^gj.  refpefls,  either  by  his  own  a^,  or  by  the  a6l  of  fome 
from    the  other  perfon.      He  limits  it  by  his  own  acSl,    if  he  con- 

proprietor  *  ^ 

or     from  fents  either  exprefsly   or  tacitly  to  give  any  one,    be- 

pcrfon.        ^^^^^    himfelf,    any  claim  upon  what  is  his.     If  this   is 

done  by  exprefs  confent,    we  call  it  a  grant.     If  it  is 
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done  by  tacit  confent,  we  call  it  ufage  or  cuftom.  His 
property  is  limited  by  the  a«5l  of  another,  though  not 
indeed  wholly  without  his  own  confent,  if  he  receives 
a  thing  by  gift,  or  by  purchafe,  and  the  perfon  from 
whom  he  receives  it,  makes  it  over  to  him  under  limi- 
tations. The  a6l  of  the  perfon,  who  makes  the  thing 
over  to  him,  is  principally  confidered  ;  becaufe  the  li- 
mitations are  made  at  the  motion  and  difcretion  of  that 
perfon  :  but  yet  his  own  confent  concurs  with  this  acSt  •, 
for  he  was  at  liberty  to  have  refufed  accepting  the  thing 
under  thofe  limitations,  if  he  had  thought  proper. 

III.  If  lands   are   granted  to  a   man  for  a  term   of  tionsin're- 
years,    with   full  power,    whilft  that  term  lafts,    to  ufe  ^?^^      o£ 

.  continu> 

or  to  alienate  them ;  he  has  property  m  theie  lands,  ance. 
but  not  full  property ;  he  has  an  exclufive  right  to 
ufe  and  difpofe  of  them,  but  this  right  is  hmited  in 
refpe6l  of  its  continuance.  If  a  man  grants  away  the 
reveriion  of  his  eftate,  and  this  grant  is  to  take  place 
at  his  death  ;  he  limits  his  property,  In  refpe6t  not 
only  of  its  difpofal  but  of  its  continuance  too,  by  his 
own  zCt.  Indeed  his  property  might  have  ceafed  at  his 
death,  though  he  had  made  no  fuch  grant  •,  yet  if  it  had 
not  been  made,  there  are  natural  ways,  by  which,  if  he 
pleafed,  he  might  have  continued  this  property  in  other 
perfons,  even  after  his  death,   to  an  indefinite  time. 

IV.  Limitations  in  refpe(5l  of  the  ufe  of  things,    in  Services, 

which  we  have  property,   are   called  fervices.     If  the  ^;p^J™'  j,^ 

owner  of  a  thin^  has  not  the  full  and  free  ufe  of  it  to  refped  of 

.       .  ufe. 

himfelf,    that  is,   if  any  other  perfon,   not  with  ftanding 

his  property  in  it,  can  claim  either  to  ufe  the  thing,    or 

to  hinder  him  from  ufing  it,  in  what  manner  he  pleafes  -, 

the  thing  is  then  faid  to   be  charged  with  a  fervice  due 

to  the  perfon,  who  has  fuch  a  claim. 

It  may  not  perhaps  be  thought  foreign  to  our   pre- 
fent  purpofe,   to  take  notice  of  the  effedls  produced 
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by  fome  of  thofe  fer vices,  which  the  goods  of  one  man 
may  owe  to  another.  Services  may  be  divided  into 
two  forts,  perfonal  and  real,  s  Indeed  all  fervices,  when 
we  conlider  them  as  rights,  belong  to  perfons :  but 
then  fome  of  them  belong  to  a  perfon  confidered 
fimply,  or  merely  as  a  perfon ;  and  thefe  are  what  wc 
call  perfonal  fervices,  to  diftinguifh  them  from  others, 
which  belong  to  a  perfon,  not  confidered  iimply,  or 
merely  as  a  perfon,  but  as  a  perfon  pofTeiTed  of  fome 
particular  thing.  This  latter  fort,  though  they  belong 
to  a  perfon,  as  well  as  the  former,  yet  becaufe  they  do 
rem  fequty  follow  the  poiTeflion  of  a  thing,  are  called 
real  fervices. 

''The  principal  perfonal  fervice  is  ufufru6V,  or  ufc 
and  profits,  which  is  a  right  to  ufe  the  property  of  ano- 
ther and  to  enjoy  the  advantages  arifing  from  it,  with- 
out impairing  the  fubflance  of  the  thing  fo  ufed  and 
enjoyed.  The  fruits  or  advantages  of  a  thing,  which 
is  a,  man's  own,  naturally  belong  to  the  owner  of  it : 
he  may  therefore,  if  he  pleafes,  grant  them  away,  pro- 
vided they  can  be  feparated  from  the  thing  itfelf  j  and 
yet  flill  retain  a  right  to  the  difpofal  of  the  thing,  that 
is,  to  the  difpofal  of  the  fubftance  of  it,  which  is  all, 
that  after  fuch  a  grant,  belongs  to  him.  But  it  is  to 
be  obferved,  that  this  limitation  of  property,  which  is 
called  ufufru£l,  can  take  place  only  in  fuch  goods,  as 
can  be  ufed  without  being  confumed,  fuch  as  lands, 
houfes,  flaves,  horfes,  books,  &c.  For  in  things,  which 
are  necefTarily  confumed  in  the  ufing,  the  fubflance  and 
the  ufe,  or  the  property  and  ufufrudt,  if  wc  may  fb 
call  it,  are  infeparable  from  one  another.  There  feems 
however  to  be  fomething  like  a  right  of  ufe  and  pro- 
fits different  from  property,  in  thefe  things,  whicb 
fhews  itfelf  whenever  they  are  lent.  If,  when  wine,  or 
grain,    or  money  are  lent,   the  full  property  in  them  was 

S  Grotius Lib.  I.  Cap.  I.  §  IV.  h  Puffcnd.  ^.  IV.  Cap.  VIII.  §  VI.VH,  &«• 
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transferred  by  the  lender  to  the  borrower,  a  loan  of 
fuch  things  as  thefe  would  not  differ  from  a  gift.  And 
yet,  in  the  mean  time,  if  the  borrower  had  no  fort  of 
property  in  the  fubftance  of  the  thing  made  over  to 
him,  he  could  not  ufe  what  he  has  borrowed ;  becaufe 
the  ufe  and  fubftance  are  fo  united  to  one  another,  that 
no  ufe  can  be  had  of  fuch  things  without  breaking  in- 
to the  fubftance  itfelf.  Under  the  article  of  contrafts 
this  matter  will  be  fully  explained.  At  prefent  it  will 
be  fufficient  to  obferve,  that  where  things,  which  can- 
not be  ufed  without  being  confumed,  are  lent ;  the 
borrower  has  a  property  in  the  things  made  over  to 
him  by  the  lender  :  but  then  this  property  is  not  full 
and  abfolute,  it  is  limited  in  relpe£l  of  time.  His  pro- 
perty continues  only  during  the  lenders  pleafure  ;  if  no 
particular  time  of  payment  has  been  fixed  :  but  if  there 
is  a  fixed  time  for  payment :  then  the  property  conti- 
nues till  that  time  comes.  The  other  forts  of  perfonal 
fervices,  fuch  as  bear  ufe,  dwelling,  work  of  flaves, 
as  the  Roman  law  explains  them,  are  only  more  re- 
ftrained  inftances  of  ufufrudl :  and  any  of  thefe  are  li- 
mitations in  refpe£t  of  ufe  upon  the  property  of  him, 
whofe  goods  owe  fuch  fervices :  he  cannot  have  the 
full  and  free  ufe  of  them,  where  others  have  any  claims 
of  this  fort  upon  them. 

Real  fervices  due  to  any  perfon  upon  account  of 
fome  eftate,  which  belongs  to  him,  are  certain  advan- 
tages, which  the  eftate  of  another  owes  to  his :  and 
the  other,  whofe  eftates  owes  fuch  fervice,  is  limited 
as  to  his  property  in  refpe6l  of  the  ufe  of  it.  For  if 
any  perfon,  befides  himfelf,  may  lawfully  claim  to  ufe 
what  belongs  to  him,  or  if  he  may  be  lawfully  hin- 
dered by  any  other  perfon  in  ufing  it  himfelf,  he  can- 
not, in  either  cafe,  be  fuppofed  to  have  the  full  and 
free  ufe  of  it.     Thefe  fervices  are  divided  into  fervices 
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of  city  ellates,  and  fervices  of  country  eftates :  But 
under  the  notion  of  city  eftates,  the  Roman  law  in- 
cludes not  only  fuch,  as  are  adlually  in  a  city,  but 
likewife  all  buildings,  wherever  they  are  Htuated,  which 
are  intended  for  the  habitation  of  mankind,  or  for  the 
exercife  of  commerce.  Such  are  the  fervices  of  bearing 
a  burden  j  v/here  my  neighbour  has  a  right  of  letting 
his  houfe  reft  upon  my  wall,  or  my  pillar  :  the  fervice 
of  receiving  dropping  water  j  where  he  has  a  right  of 
conveying  water,  through  fpouts  or  gutters,  into  my 
yard  :  the  fervice  of  not  receiving  dropping  water  ; 
where  he  has  a  right  to  hinder  me  from  turning  fuch 
fpouts  or  gutters  into  his  yard  :  the  fervice  of  jutting 
or  fliooting  out ;  where  he  has  a  right  to  extend  his 
buildings  in  fuch  a  manner,  as  to  hang  over  my 
ground  :  the  fervice  of  not  railing  a  building  higher ; 
where  he,  for  the  profit  or  convenience  of  his  houfe, 
has  a  claim  upon  me  not  to  build  beyond  a  fixed 
height :  the  fervice  of  lights ;  where  I  am  obliged  to 
admit  his  making  windows  into  my  yard  or  garden : 
the  fervice  of  not  hindering  lights  ;  when  I  can  raife  no 
building  upon  my  own  ground,  fo  as  to  obfcure  his 
windows  :  the  fervice  of  profpedl ;  where  I  am  bound 
to  let  my  neighbour  look  freely  into  my^eftate:  the 
fervice  of  receiving  a  water  courfe  j  were  I  am  bound 
to  grant  a  paftage  to  water-pipes  through  my  houfe, 
for  the  benefit  of  his  :  the  fervice  of  finks  *,  where  I 
am  bound  for  the  convenience  of  my  neighbours 
houfe  to  fuff'er  his  link  to  pafs  through  my  grounds. 
Inftances  of  fervices  due  from  eftates  in  the  country 
are  path-way,  drift-way,  and  road.  A  path-way  is  a 
right,  which  my  neighbour  has,  of  walking  through  my 
grounds,  upon  account  of  fome  particular  eftate,  which 
he  is  pofiTefled  of,  and  with  which  this  right  is  con- 
nefted.     Drift-way  is  a  like  right  not  only  of  walking, 
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but  likewife  of  drivincr  his  cattle  or  carriafxes  through 
them.  And  a  road,  is  a  right  oi  pairing,  going,  walking, 
driving,  carrying,  or  (h^iwing  thioiigli  them,  cither  to  a 
town,  or  to  fonie  liig'uv.iy,  or  to  a  icrry,  or  to  a  bridge,  or  ' 
to  fome  eftatq  of  his  own.  In  th.efe  and  many  more  in- 
ftances  of  the  like  fort,  the  ufc  of  my  property  is  limited  : 
I  cannot  do  what  I  will  with  a  thing;,  which  belongs  to 
me:  becaufe  fome  ether  perfon  has  a  cbim  upon  me  to 
fubmit  to  an  inconvenience,  or  not  to  reap  an  advantage, 
■  w^hich,  if  there  had  been  no  fuch  claitn,  I  ihould  not  have 
fubmittcd  to,  or  fliould  have  reaped. 

V.  Tliough  a  man  cannot  be  underuood  to  have  iJmi'ta- 
any  property  in  a  thing,  when  another  perfon  has  a  J-"!'^'"  '^r 
full  right  to  difpofe  of  it,  yet  property  may  be  con-  dii'pofal. 
ceived  to  continue,  where  the  proprietor  has  not  a 
right  to  difpofe  of  the  thing  as  he  pleafes.  This  feems 
to  be  the  cafe  of  an  eftate,  which  is  held  in  trufi. 
For  though  there  is  commonly  another  limitation  of 
fuch  eftates  in  refpecl  of  the  ufe  ;  by  which  limitation 
the  truftee  is  obliged  to  difpofe  of  the  profits  arifing 
from  them  to  certain  purpofes  ;  yet  are  they  attended 
too  with  a  limitation  in  refpecl  of  the  difpofal  of  them, 
where  the  t:ufi:ee  is  no  more  at  liberty  to  difpofe  of  the 
eftate  itfelf  at  his  own  difcretion,  than  he  is  to  difpofe 
of  the  ufe  and  profits  of  it.  In  the  cafe  of  pledges,  the 
property  of  the  perfon,  whofe  goods  are  pledged,  is  li- 
mited as  to  the  difpofal  of  fuch  poods.  Piedg-es  are 
fuch  goods,  as  the  debtor  puts  into  the  hands  of  the 
creditor,  or  afligns  over  to  him,  as  a  fecurity,  that  up- 
on failure  of  payment  the  creditor  fiiall  have  property 
in  the  thing  pledged.  If  moveable  goods  are  pledged, 
they  are  called  pawns  •,  if  immoveable  ones,  they  are 
called  mortgages.  In  both  cafes  the  owners  property 
is  limited  in  refpecl  of  the  difpofal  of  the  thing,  till  the 
debt  is  paid;  becaufe  the  creditors  right  of  fecurity  would 
be  broken  In  upon,  if  the  debtor  was  to  difpofe  of  it. 

VOL.  I.  Ivl 
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CHAP.      V. 

Of  our  common  Right  to  Things. 

I.  What  things  are  Jlill  in  common,  II.  27v  ocean  is  ?iot 
in  p<roperty.  III.  ^ome  ivaters  admit  of  property. 
IV.  Wild  beaJJs,  birds,  and  fijhes  are  in  common  till 
taken,  V.  The  right  to  tale  ivild  heajls,  ^c.  may  be 
retrained  as  to  its  exercife.  VI.  Right  of  extreme  ne^ 
ceffityfets  nfide  property.  VII.  This  right  is  fubjeEl  to 
three  limitations.  VIII.  Right  of  harmlefs  profit  on 
what  founded.  IX.  This  right  is  precarious  in  its  ex- 
ercife. 


"What         1.  ^      A    LL  things  may  be  divided  into  fuch,  as  are  in 
ft  U^*  ^in  jlJL  common,  and  fuch  as  are  in  property.     Such 

common,  things  are  ftill  in  common,  as  either  from  their  own 
nature  never  could  be  appropriated,  or  though  in  their 
own  nature  they  might  be  appropriated,  yet  in  fa6t 
never  have  been.  We  will  conlider  the  rights,  which 
belong  to  all  mankind  in  common,   in  refpe^l  of  things 

of  each  fort. 
The  ocean  !!•  ''The  ocean,  either  as  to  the  whole,  or  as  to  the 
principal  parts  of  it,  does  not  admit  of  property,  but 
remains  ftill  in  common  to  all  mankind,  notwithftand- 
ing  the  introduction  of  property  in  other  things.  The 
firft  reafon,  that  we  urge  in  proof  of  this,  Is  only  a 
moral  or  probable  one.  It  is  not  likely,  that  mankind 
Ihould  ever  think  of  gaining  an  exclufive  right  to  the 
ocean  ;  becaufe  there  was  no  reafon  for  it,  no  caufe  or 
motive,  which  might  induce  them  to  it.  And  though, 
where  an  adt  appears  evidently  to  have  been  done,  w« 

i  Grot.  L.  11.  C.  II.  §  I-  k  Grot.  ilid.  §  III. 
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could  never  difprove  the  exiftence  of  it  by  alledging, 
that  there  was  no  reafon  for  doing  it ;  yet,  wlfpre  it  is 
doubtful  whether  an  adl  has  been  done  or  not,  the  con- 
clufion  is  probable,  that  it  never  has  been  done,  pro- 
vided no  reafon  can  be  found,  why  it  fliould.  '  Now 
the  general  reafon  for  appropriating  other  things  is, 
that  the  fame  thing  would  not  anlwer  the  purpofes  of 
all  the  joint-commoners,  who  might  have  occafion  to 
make  ufe  of  it,  at  one  and  the  fame  time.  But  the 
ocean,  whilft  it  continues  in  common,  is  not  liable  to 
this  inconvenience :  it  is  large  enough  to  anfwer  the 
occafions  of  all  mankind,  either  to  fail  upon,  or  to  fiili 
in,  or  to  fetch  water  from.  We  therefore  conclude, 
that  it  was  never  in  the  intention  of  mankind  to  appro- 
priate it,  or  to  acquire  an  exclufive  right  in  it ;  becaufe 
the  general  reafon,  for  acquiring  fuch  a  right  in  other 
things,  could  In  refpefl  of  the  ocean  have  no  weight 
Avith  them. 

We  may  fay  the  fame  of  large  banks  of  fand,  which 
are  fufficient  to  fupply  all  men,  who  want  to  ufe  the 
fand,  either  for  ballaft,  or  for  any  other  purpofe.  The 
fame  reafoning  is  likewife  applicable  to  the  air  ;  as  far 
as  any  ufe  can  be  made  of  it,  without  making  ufe  at 
the  fame  time  of  the  foil  or  the  water. 

But  befides  this  moral  reafon,  ariiing  from  the  want 
of  intention  in  mankind  to  acquire  an  exclulive  right 
in  the  ocean,  there  is  a  natural  one,  which  fhews,  that 
no  fuch  right  ever  could  be  acquired.  ""  Occupancy 
cannot  proceed  fo  as  to  jjive  property,  unlefs  in  fuch 
things  as  are  certain  and  determinate.  The  foil  or 
land,  though  the  parts  of  it  are  in  continuity  or  join 
to  one  another,  is  diftinguiihed  into  parcels  by  hills 
or  mountains,  by  brooks  or  rivers  :  and  where  thefe 
natural  boundaries  are  wanting,  parcels  of  it  may  be 
diftin<Slly  fet  out  by   fences,   or  plantations,  or   other 

'  See  Chap.  III.  §  V.  "^  See  Chap.  III.  §  VIIT. 


9^  INS  T  I  T  U  T  E  S     OF  B.  L 

artiticial  land-marks.     But  the  furfaces  of  fluids  are,   in 
their  own   nature,    fo  Tmooth   and   yielding  as  not   to 
admit  of  being  diftinguiflied  into  parcels,   by  any  fucli 
natural  or  artificial  boundaries.     If  they  are  thus  fet  out 
at  all,  it  muft    be   by  the   banks  or  fliores,    in    which 
thev  are  contained.     Now  the   ocean  is  not   contained 
within  banks  or  fliores  :    for   it    rather  encompalTcs  the 
land,    the    continent   as   well  as   what    are   commonly 
called  iflands,    that  is  encompaired  by  it.     The   natural 
uncertainty  therefore  of  the  thing,  both  as  to  the  whole 
of  It,  and  as  to  its  principal  parts,    renders  it  incapable 
of  being  appropriated  by  occupancy.     Mariners   indeed 
and  geographers  divide   and  fct   it  out  by  the  artificial 
nieafure  of  dep-rees  in  latitude  and   longitude.      But  as 
thefe  are  not    lafting  and  vifible  limits  ,    they  cannot  fo 
diflinguifli   the  ocean   into  parcels,  as  that  one  part  of 
mankind  fliould  be  able  to  find  out  what   another   part 
defign  to  make  their  own,  without  exprefs  information  ; 
and  confequently  they  cannot  make   the   ocean  capable 
of  being  appropriated  ;    unlefs   all  the   parties  were  to 
meet,    and  enter  into  an  exprefs  agreement   about   fet- 
tling the  lirnlls  of  each  others  property.     Such  an  agree- 
ment as  this  is  what  we  call  divifion.     But  if   property 
in  the  ocean  cannot  be   introduced  any  other  way  than 
by  divifion,   no  property  can  be     introduced    in    it  at 
prefent,  "  as  has  been  ihev/n  already.     And  formerly, 
u'hilfl:  mankind  were  few,  and  lived   near   togetlier,    fo 
that  they   could  readily  meet,   the   ocean,  or  however 
far  the  greateft  part  of  it,  was  unknown    to  them,   and 
Gonfequently  could  not,  at  that  time,  be  meafured,  divid- 
ed,  and  afligned.     Since  therefore  property  in  the  ocean 
could  not  be  introduced  either  by  occupancy  or  bydivifion, 
the  neceflary  confequence  is,  that  it  is  not  capable  of  being 
appropriated  at  all. 

u  See  Chap.  Ill    §  IX, 
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III.  The  cafe  of  "  rivers,  bays,  ftreights,    pools,   or  Some  wa- 
lakes  is  different  from  that  of  the  ocean.     For  though,  ^f  proper- 
as  fluid  bodies,   they  are   not  fet  out   into  certain   and  ^V- 
determinate  parcels  by  any  marks  or  limits   upon    their 
furface ;  yet  as  they  are  contained  within  banks  or  fliores, 

which  are  near  to  one  another,  they  are  by  this  means 
made  certain  and  determinate  enough  to  admit  of  proper- 
ty   by  occupancy. 

IV.  P  Many  things,  which  in  their  own  nature   admit  WiJ^^ 

■'  °  bcafts, 

of  occupancy,    fo  that  an  exclufive  right  to   them   may  birds,  and 

•fin 
be  acquired,   have  yet  in  fa6t   never  been  appropriated,  "^     '^^^^ 

becaufe  no  one  has  feized  upon  them  for  this  purpofe  n^on  till 
Of  this  fort  are  v/ild  beafts,  birds,  and  fifhes,  which 
have  never  been  caught,  or  after  they  are  caught,  have 
efcaped  from  us  -,  iflands,  which  are  uninhabited,  or 
fuch  trails  of  land,  either  in  iilands  or  on  the  continent, 
as  no  perfon  has  yet  fettled  upon. 

As  to  wild  beads,  birds,  or  fifhes,  fince  they  are  part 
of  the  common  ftock,  any  perfon  may  of  common 
rioht  take  them  for  his  own  ufe  or  diveriion  ;  and  occu- 
pancy  without  interruption  will  give  him  property  in 
them.  But  then  this  property  is  very  precarious  ;  be- 
caufe it  continues  no  longer  than  pofleffion.  Whenever 
fuch  animals  have  made  their  efcape,  the  natural  pre- 
fumption  upon  account  of  their  wildnefs,  is,  that  they 
can  be  recovered  no  more  :  and  confequently  their  for- 
mer owner  muft  in  all  reafon  be  underftood  to  give 
them  up  or  relinquifh  them.  This  property  however 
as  precarious  as  it  is,  feems  to  be  more,  than  the  mere 
exercife  of  a  common  right  to  take  and  to  ufe  them  : 
becaufe,  if  he,  who  takes  them,  can  make  them  tame, 
fo  that  by  lofs  of  poffeffion  he  does  not  lofe  all  profpedt 
of  recovering  them,  his  property  in  them  will  be  fixed, 
even  after  they  have  efcaped  from  him  ;  and  he  may 
claim  them  wherever  he  finds  them.     And  it  farther  ap- 

Grot.  L.  II.  C.  III.  §  VII.  P  Grot.  ibid.  §  V. 
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pears  that  the  right  to  fuch  animals,  when  they  are  taken, 
is  more  than  a  common  right  to  part  of  a  joint-ftock ; 
becaufe  no  reafon  can  be  given,  in  the  nature  of  the 
thing  itfelf,  why  any  perfon  may  not  take  more  fuch 
animals,  than  he  wants  for  his  own  ufe  :  and  as  long  as 
he  can  keep  pofTeffion,  what  he  has  fo  taken  are  his  own 
to  difpofe  of  in  any  manner,  that  he  pleafes.  His  right 
therefore,  whilft  polTeilion  continues,  is  not  merely  a 
right  to  ufe,  but  an  exclufive  right  of  property. 
The  ngh         Y^  ]3.jt  though  no  reafon,  in  the  nature  of  the  thing. 

to        take  . 

wild  can  be  given,    why  any  perfon  may  not  lawfully  take  as 

mav  h  ll  many  of  thefe  wild  animals,  as  he  will ;  yet  his  right  of 
tamed  as  taking  them  at  all  is  limited,  by  a  reafon  drawn  from 
j-ife,  the     conhderation,      that    other  men   have     property 

in  fuch  things,  as  he  muft  make  ufe  of  in  order  to  take 
them.  No  man  can  hunt,  or  fifh,  or  fowl,  without 
uling  the  foil  or  the  water.  If  therefore  others  have  an 
exclulive  right  to  the  foil  or  the  water,  which  he  has 
occafion  to  make  ufe  of  in  following  thefe  diverfions ; 
as  he  cannot  claim  to  ufe  their  property,  he  cannot  juftly 
claim  the  liberty  of  hunting  or  fifliing  or  fowling,  on 
fuch  lands  or  fuch  rivers  as  belong  to  them.  It  may 
perhaps  be  alked  how  he  can  juftly  be  hindered  from 
exercifing  a  right,  which  he  enjoys  by  the  law  of  nature, 
a  right  of  taking  and  uUng,  or  even  of  appropriating 
fuch  animals  as  do  not  belong  to  any  one  ;  imce  fuch  a 
^  hindrance   or   interruption    feems  inconftllient   with  the 

law  of  nature  .-^  But  to  this  we  reply,  that  fiQiing,  hunt- 
ing, or  fowling  are  originally  matter  of  natural  right, 
not  becaufe  the  law  of  nature  commands  them,  but  be- 
caufe it  does  not  forbid  them.  Now  though  no  act  of 
man  can  take  away  the  liberty  of  doing  what  the  law  of 
nature  commands  ;  yet  there  is  nothing,  that  can  pre- 
vent fuch  act  from  taking  away  the  liberty  of  doing 
^  what  tlie  law  iras  left  inditfv^rcnt ;    provided  the  parties. 
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to  whom  fuch  liberty  belongs,  give  their  coiilent  to  it. 
This  in  refpeiSt  of  hunting,' iifliing,  or  fowling,  though  it 
was  not  done  exprefsly,  was  done  tacitly  and  of  nccefFa- 
.ry  confequence  by  the  introduction  of  property  in  the 
foil  or  the  water.  Tor  it  is  unintelligible  to  fuppofe, 
that  one  man  has  an  exclulive  right  in  the  foil  or  the 
water,  and  yet  that  another  may  ufe  them,  if  he  pleafes, 
to  thefe  purpofes.  To  give  any  other  perfon  befides 
the  proprietor  fuch  a  claim,  after  property  is  intro- 
duced, fome  referve  mufl  be  fliewn,  and  an  exprefs 
referve  too,  of  this  liberty :  for  otherwife  the  common 
or  general  liberty  of  uilng  the  foil  or  the  water  for  the 
purpofes  of  hunting,  fifhing,  or  fowling,  is  as  effeclu- 
ally  given  up  by  the  introdu<n:ion  of  property,  as  the 
general  liberty  of  ufing  them  to  any  other  purpofe  what- 
foever. 

VL  s  It  may  feem  ftrange,    that  we  fhould  enquire,  Right  of 
whether  all  mankind  can  in  any  circumftances  or  in  any  ^^^'^fll^ty 
inftances  claim  of  common  right  to  make  ufe  of  fuch  fets  afide 
things,   as  are  appropriated  to  particular  perfons.     For 
lince  property  is  an  exclufive   right   to  the  things   ap- 
propriated ;    it  feems  to   have  wholly  fuperfeded   thefe 
common  claims  of  mankind.     We  fliall  however  find 
upon  enquiry,    that  the   fa^  is  otherwife,    and  that   in 
fome  circumftances   our  common  right  to  the  ufe  of 
things   remains,     even    after    thofe    things    have    been 
appropriated,    and    have    their  diftiniSl  and   refpe<5livc 
owners. 

Grotius  maintains,  that  there  are  two  inftances  of  fuch 
a  common  claim  :  the  firft  he  calls  the  right  of  extreme 
neceffity;  the  latter  the  right  of  harmlefs  profit.  In 
fupport  of  the  right  of  extreme  neceffity  we  may  urge 
with  him ;  that  when  mankind  firft  aoreed  to  divide 
the  common  ftock  amongft  them  j  or  when  afterwards 
they  fuffered  any  one  to  acquire  property  by  occupan- 

q  Grot.  ibid.  §  VI. 
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cy,  if  they  had  been  alked,  whether  they  conlented 
fo  efledlually  to  exclude  themfelves  from  what  they 
3greed  to  appropriate,  as  never  to  claim  any  ufe  of  it, 
even  though  it  Ihould  be  abfolutely  necelTary  to  their 
own  prefervation  ?  It  is  moft  hkely  they  would  have 
anfvvered,  that  they  intended  no  fuch  thing,  but  agreed, 
to  the  introdudtion  of  property  for  the  convenience  of 
all,  and  not  for  the  deftruaion  of  any.  And  fmce  the 
claim,  which  the  proprietor  of  a  thing  has  to  it,  de- 
pends upon  the  confent  of  mankind  ;  this  claim  mu/l 
be  fubjea  to  all  the  limitations,  which  they  defigned  to 
lay  it  under,  and  can  extend  no  farther,  than  they  de- 
figned it  Ihould  extend. 

We  may  urge  in  fupport  of  the  fame  right  of  ex- 
treme  neceffity,    that    no    compact,    either  exprefs   or 
tacit,    could   fo   introduce  property,    as   to   be    binding 
without  fuch  a  limitation.     For  fince  the  right,   which 
a  man   has  to   his   life  is  unalienable  j    as   will   appear 
hereafter ;    he  cannot  alienate  the  natural  right,  which 
he   has  to   the   necefTary  means   of  his   own   preferva- 
tion.     However    therefore    mankind    may   have  con- 
fented,    that   particular   things   fhould   be    poflefTed   in 
property  by  particular    perfons ;    yet   in   whatever  re- 
fpe^  fuch  things  become  abfolutely  neceiTary  for  the 
prefervation  of  individuals,    they  ftili  continue   in  com- 
mon.    So  that  extreme  necefTity  fets  property  afide,   or 
makes  it  lawful  for  perfons,    who  labour  under  fuch  ne- 
ceffity,   to  ufe  thofe  things,    in  which  others  have  pro- 
perty,   as  if  the  things  were   Hill  in  common.     Thus, 
where  a  man  muft  have   ftarved  otherwife,    it   is   natu- 
rally no  theft,    if  he  takes   vicStuals,    which  is  not  his 
own  :    becaufe,    though  the  owner  of  what  is  fo  taken 
has,    in  refpe<Sl  of  all  other  men,   an   exclufive  right  to 
it  •,    he   has  no   fuch  right  in  refpedl  of  the  neceffitous 
perfon.     You  may  fay  indeed,    that  it  is  not  the  pro- 
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pertv  of  the  poor  man,   who  takes  it :  which  we  readily 
allow.     But  then  we  contend,    that,   in  refpedl  of  him, 
it  is  not  the  property  of  the  perfon,  from  whom  he  takes 
it.     If  it   was,  you  might  eafily  prove  this  a<51:   to   be 
theft,    unlefs  the  owner  confented  to  his  taking  it :    be- 
caufe  theft  confifts  in  taking  away  the  property  of  an- 
other without    his    confent.     But    you  fliould  obferve, 
that  where  there  is  no  property,   there  can   be  no  theft. 
And  if,   in   order  to   prove  the  poor   man's   a6\  to  be 
theft,    you   will  alTume,    that  the  perfon,    from   whom 
the  thing  is  taken,    has  property  in  it  -,    you  either  take 
the  matter   in    queftion   for   granted,    or   elfe  you   are 
guilty  of  a  fallacy.     If  when  you  aiTume,    that  the  per- 
fon from  whom  the  thing  is   taken,    has  property  in  it, 
you  mean,  that  he  has  property  in  refpe6l  of  the  poor 
man  5  or  that,   as  the  owner  has  a  right  to  exclude  all 
others  from  the  ufe  of  the  thing,  fo  he  has  likewife  the 
fame   right  to  exclude   him,    you   take   the  matter   in 
queftion  for  granted.     But  if  when  you  affume  this  in 
general,   you  mean  only,    that   he  has  property  in  re- 
fpedt  of  all  others,  you  are  guilty  of  a  fallacy  ;  you  have 
more  in  your  conclufion,  than  is  co  ntained  in  your  pre- 
mifes  :  you  afTume  only,  that  he  has  property  in  refpecfl 
of  fome,  and  conclude,  as  if  he  had  property  in  refpeft 
of  all. 

To  this  head  we  may  likewife  refer  the  right,  which 
we  have,  in  cafe  of  fire,  to  pull  down  our  neighbours 
houfe  in  order  to  preferve  our  own  ;  the  right,  which 
we  have  to  cut  the  nets  or  cables  of  another  man, 
whereour  own  boat  is  entangled  with  them,  and  muft 
otherwife  fink;  the  obligation  on  fhip-board  which 
each  perfon  is  under,  in  a  fcarcity  of  provifions,  to  bring 
out  his  his  own  ftock  and  to  leave  it  in  common  ;  the 
right,  which  in  a  ftorm  all,  who  are  on  board,  have  to 
demand  that  each  perfon  fhall  throw   fo  many  of  his 
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goods  Into  the  fea,  as  would  overburden  the  Ihip  y  and 
laiViy  the  right  which    a  nation  at  war  has   to   feize  up- 
on and  garrifon  a  place  of  iirength,   in  a   neutral  coun- 
try,   when  it  is  morally  certain,   that  the  enemy  would 
otherwife  get  poiTefhon    of    it,    and  by  that    means  be 
enabled  to  do  them  irreparable  damage.      For  though, 
in  fome  of  thefe  inftances,    the  prefervation  of  life  may 
feem    not  to   be  immediately  concerned  -,    yet  at   leafl 
the   reafon,    upon   which  Grotius  fupports  the  right  of 
extreme  necellity,  is  applicable  to  all  of  them.     It  is  not 
probable,  that  mankind,  when  they  confented  to  intro- 
duce property,    fliould  deiign  to  extend   that   claim  to 
cafes,  whereinfuch  an  exclufive  right  would  force  them  to 
fuiier  what  is  beyond  the  ordinary  patience  of  human 
nature. 
The  right       Vlf.  "■  This  right  of  extreme  neceflity  is  fabject  to 
ncceflity  is  fuch  rcftri^lions,  as  will  keep  it  from  being  abufed,   and 
luhjed:  to  fj-Qm  being  made  a  pretence  to  encroach  upon  the  pro- 
tations.       perty  of  others,  where  we  h.ave  no  claim.  The  reftriclions 
are  thefe  three,  which  follow. 

Firfl,  all  other  methods  are  to  be  tryed,  as  far  as 
the  neceility  will  allow  of,  fuch  as  a  requeft  to  the 
owner  or  an  application  to  the  magiftrate,  before  we 
make  ufe  of  fuch  things,  as  are  the  property  of  ano- 
ther. The  reafon  of  this  reftri^lion  is  evident.  No  ne- 
cefTity  can  be  called  extreme,  or  in  effedl  there  is  no 
necellity  at  all,  where  our  occalions  or  calls  may  be 
anfwered  by  the  ufe  of  fuch  means,  as  are  in  our  power. 
Indeed  in  our  own  country  where  the  civil  laws  have 
provided  for  the  poor,  there  can  be  no  neceflity,  which 
the  rigour  of  the  law  v/ill  allow  to  be  a  fuiBcient  ground 
for  taking  and  uiing  fuch  food  or  fuch  cloathing,  as  are 
the  property  of  other  perfons  :  becaufe  as  the  law  has 
made  a  provifion  for  the  fupply  of  fuch  wants,  it  can- 
not fuppofe  them  ever  to  happen.     And  yet  if,   in  the 

'■  Grot.  Ibid.  §  VI1,VISI,IX. 
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execution  of  the  hw,  it  fliould  appear,  that,  notwith- 
ftanding  the  legal  proviiions  to  the  contrary,  in  fome 
particular  inftance  fuch  an  extreme  cafe  has  happened, 
the  magiftrate  would  be  wanting  in  natural  equity,  if 
he  did  not  mitigate  the  rigor  of  the  law  againft  theft,  as 
far  as  he  is  able. 

A  fecond  reflri^lion  of  this  righf  of  extreme  neceffi- 
ty  is  ;  that  it  fails,  when  the  proprietor  is  under  as  great 
neceflitv,  as  the  other  claimant.  For  where  the  necef- 
fity  is  equal  on  both  fides,  the  claim  of  the  pofTefTor  is 
the  better  of  the  two  :  becaufe  the  efFedls  of  neceility  is 
only  to  overrule  the  right  of  property,  and  to  make 
the  thing  in  queftion  common  to  the  parties  concerned. 
But  in  the  exercife  of  our  right  over  fuch  things  as  are 
in  common,  where  the  parties  equally  want  to  ufe 
them,  the  firft  occupant  has  the  beft  right  to  ufe  them 
ifirft  :  and  in  the  cafe  now  before  us,  the  polTeiTor  ftands 
in  the  place  of  the  firft  occupant. . 

A  third  reftri(Slion  is  ;  that  where  we  have  taken 
things,  which  were  not  our  own,  and  have  ufed  them, 
in  virtue  of  this  right  of  extreme  neceffity,  we  are 
obliged,  if  it  ever  is  in  our  power,  to  make  amends  to 
the  owners  of  them.  This  reftri^lion  feems  to  be  fo  in- 
coniiftent  with  the  right,  for  which  we  have  been  con- 
tending, that  fome  have  imagined  we  muft  either  give 
up  the  reftridlion,  or  give  up  the  right.  If  I  have  a 
right  to  ufe  the  goods,  which  my  neceffity  calls  for, 
where  can  be.  the  obligation  to  reftitution  ?  fince  all 
obligations  of  this  fort  imply,  that  I  have  injured  ano- 
ther by  taking  from  him  what  I  had  no  right  to.  Up- 
on fuppofition  therefore  of  a  right  to  ufe  fuch  goods, 
there  can  be  no  obligati\)ns  to  make  amends  for  it.  Or 
if  on  the  other  hand  we  will  contend,  that  there  is  an 
obligation  to  make  reftitution,  we  muft  allow,  that 
the  perfon  in  neceffity  had  no  right  to  take  and  to  ufe 
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the  goods  which  he  ftood  in  need  of.  But  to  this  wc 
may  anfwer,  that  a  right  to  take  and  to  ufe  fuch 
goods,  as  we  cannot  do  without,  and  an  obligation  to 
make  reftitution  for  the  exercife  of  that  right,  are  in- 
deed fo  inconfiftent  with  one  another,  that  they  cannot 
poffibly  fubfift  at  one  and  the  fame  time.  So  long  as 
my  right  fubfifts,  I  can  be  under  no  obligation  to 
make  reftitution  upon  account  of  my  exerciling  that 
right.  But  then  they  are  not  fo  inconfiftent,  as  to  pre- 
vent them  from  fubiifting  at  different  times.  My  right 
fubfifts  as  long  as  the  neceffity  continues,  which  is 
the  foundation  of  that  right ;  and  fo  long  there  is  no 
obligation  to  make  reftitution.  But  as  foon  as  my  ne- 
ceffity ceafes,  the  foundation  of  my  right  is  taken  away, 
and  confequently  my  right  ceafes  with  it.  And  it  is  then 
and  not  till  then  that  the  obligation  to  reftitution  begins. 
Right  of  VIH.  ^  The  right  of  harmlefs  profit  is  the  right  of 
profit^  on  ^^"S  another  man's  property  for  our  benefit,  where 
whatfoun-  the  owner  fuffers  no  harm  by  our  ufe  of  it.  This  right 
may  be  eafily  made  out  in  theory  ;  but  when  we  come  to 
the  exercife  of  it,  we  fliall  find  it  fo  precarious,  as  to  be 
in  effect  no  right  at  all.  To  fupport  this  right,  we  muft 
look  back  to  the  general  reafon  for  introducing  property, 
which  was  the  impoffibility,  that  the  fame  thing  fbould 
at  one  and  the  fame  time  anfwer  the  ufes,  which  all  or 
many  might  have  for  it.  Now  the  claim  of  property  or 
the  exclufive  right  to  a  thing  extends  no  farther,  than  the 
intention  of  mankind  extended,  when  they  introduced  it : 
and  their  intention  cannot  be  underftood  to  have  exten- 
ded any  farther,  than  the  motive  or  reafon,  which  enga- 
ged them  to  introduce  it.  Therefore  one  mans  proper- 
ty in  a  thing  does  not  exclude  anothers  right  of  harmlefs 
profit :  becaufe  this  right  takes  place  in  thofe  inftances 
only,  where  the  owner  fuffers  no  harm,  that  is,  in  thofe 
inftances  only,   where  the  thing  will  anfwer  all  the  pur;- 

5  Grotiui,  ibid,  §  XI.  &c. 
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pofes  of  the  proprietor,  notwithftanding  the  ufe,    which 
the  other   makes  of  it.  . 

IX.  But  this  claim,    as  well  as  it  may  feem  to  be  ef-    .  .    ^"'^^ 

^  right        IS 

tabliihed   in    theory,    will   be    found,    as  to    the   exer-  precarious 

cife  of  it,     to   depend   upon  the   will    and    confent  of  cifc.'"^^* 
thofe,   who  have  property  in  the  goods,    that  we  have 
occafion  to  make  ufe  of  for  our  ov/n  benefit.     No  right 
of  this  fort  can  be  pretended,    unlefs   where  our   ufe  of 
what  is  another   man's  property  will  do  him  no  harm. 
But  the   proprietor  himfclf   muft    determine,    how  far 
fuch  ufe    of    his   goods    will    be    harmlefs  ;      becaufe 
his    right    in    the    goods    would    have    no    efFe6l,     or 
would    be   no  right  if   he   could  not   exclude  us  from 
uiing  them,    whenever  we  pretend,    that    he  will  re- 
ceive  no  damage  from  fuch  ufe.     If  therefore   he  is  to 
determine,    how  far  he  is  likely  to  fuffer  any  harm  by 
the  exercife  of  our  right,    before  we  can  claim  to  exer- 
cife  it ;    we  cannot  make  ufe  of  his  goods  in  virtue  of 
fuch  right,   till  we  have  his  confent.     This   is  plainly  in 
effect  no  better  than  no  right  at   all :    becaufe  where 
there  is  no  pretence  of  a  right  to  ufe  the  goods  of  ano*- 
ther  man,  we  may  in  any  inftancs  lawfully  ufe  them,   if 
he  gives  his  confent. 

We  may  be  farther  informed  about  the  precarious 
nature  of  this  right,  as  to  the  exercife  or  it,  if  we  go 
on  to  examine  fome  of  the  principal  inftances  of  it,  which 
Grotius  has  mentioned.  Thofe,  fays  he,  who  have  oc- 
cafion  for  a  paiTage  over  our  land  or  ujion  our  rivers, 
either  to  feek  a  new  fettlement,  when  they  are  driven 
from  their  own  country,  or  to  carry  on  any  commerce, 
or  to  recover  by  a  juil  war  what  has  been  taken  from 
them,  or  for  any  other  lawful  purpofe,  have  a  claim 
to  fuch  paffage.  Let  us  fee  therefore,  how  far  fuch  a 
demand  can  be  juftly  fupported  againft  the  proprietor. 
A  nation,  which  has  jurifdi6tion  over  the  foil  or  water, 
or  which  has  property  in  them,     might  objedt  in  parti- 
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cular  to  the  parage  of  an  army,  that  they  are  afraid  of 
fufFering    fome   irreparable    damage,    if    they    were  to 
allow  fuch  a  number  of  armed  men  to  come   amongft 
them.      To  this    difficulty  Grotius  replies,    that  your 
fears  cannot  take  away  my  right.     But  it  is  to  be  ob- 
ferved,    that  though  fuch  a  general  anfwer  might   be 
fufficient  in  otlier  cafes,    yet  it  cannot  remove   the  ob- 
je£lion,    which  is   urged,    in   the  prefent  cafe  :    becaufe 
no    ufe  of    my    property    can    be    called    harmlefs    to 
me,  if  it  expofes  me  to  fuch  lolTes,   as  I  fliould  have 
been  in  no   danger  of  fufFering  without   fuch  ufe.     It 
may  be   true,    that   my  fears   cannot  take   away  your 
right :  but  then  it  cannot  be  true  without  an  exception 
of  thofe  cafes,    in  which  the  very  being  of  your  right 
depends,    as  this  of  harmlefs  profit  does,    upon  my  fe- 
curity.     Perhaps  indeed,    even  in  this  fort  of  right,   it 
might  be  more  proper  to   fay,   that   my  fears  prevent 
your  right,  than  that  they  take  it  away.     But  which  ever 
of  thefe  two  expreffions  is  the  more  proper,    the   ef- 
fe£l  is  the  fame :    there  cannot  be  any  right   of  harm- 
lefs profit  over  the  property  of  another  man,    where 
the  owner  has  good  reafon  to  apprehend,    that  he   fhall 
be  a  lofer  ^by  the  exercife  of  fuch  a  right.     Our   au- 
thor however  urges  farther,   that  fufficient  caution  may 
be  given  to  the  owner  to  indemnify  him  againft   any 
lofs,   that  he  may  be  apprehenfive  of:    he  may,  in  the 
inftance   now    before   us,    infift,    that    the    army    fliall 
pafs  in   fmall  companies,   that  the   men    fliall    not  be 
armed,    that  a  guard  fhall  be  hired  for  him  at  their  ex- 
pence,    and  that  hoftages  fliall  be  put  into   his  hands, 
as  a  fecurity  for  their  good  behaviour  in  their  palTage. 
Now  the  neceffity,    which  our  author  allows  there  may       J 
be,   for  taking  fuch  cautions  as  thefe,    and  the  right^.      ■ 
which  the   proprietor  has   to  infift  upon  them,   plainly      " 
proves,   that  without  this  fecurity,   there  would  be  no 
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claim  to  ufe  his  property.  But  fince  fufficient  caution 
is  a  vague  thing,  and  fince  the  proprietor  alone  can  be 
the  judge  what  caution  is  fufficient  j  he  has  fuch  an 
opportunity  of  difappointing  this  right,  in  the  exercife 
of  it,  as  makes  the  right  itfelf  not  worth  having. 

But  Grotius  goes  one  flep  farther,    and  maintains, 
that  men  have  not  only  a   right    to   demand  fuch  a 
paflage  for  themfelves,  but  for  their  goods   too  ;    when 
they  want  to  carry  on  any  trade  or  commerce  :    be- 
caufe,    as  fuch  an  intercourfe  of  any  one  nation  with 
any    other  is   for    the  general  good  of  mankind,   we 
can  have  no  right  to  hinder  it.     But  this  reafon,  if  we 
allow  it  all  its  weight,   can  only  prove,  that  by  hinder- 
ing this  intercoufe  we  fh^U  not  contribute  fo  much  as 
we  are  able  to  the  general  good  of  mankind.     And  if 
this  be  all,   the  demand  of  pafTage  is    only  a   right    of 
the  imperfect  fort ;  and  they,  upon  whom  it  is   made, 
are  at  liberty  to  judge  for    themfelves,  how  far  it  is 
convenient  for  them  to  allow  it  to  take   effe^l.     How 
can  we  in  this  inftance,  fays  our  author,  be   properly 
faid  to  fuftain  any  damage   by  their    pa  iTage  ;     fince 
whatever  benefit  we  might  be  able  to  make  by   carrying 
on  that  trade  exclufively,   which  they  want    to  have  a 
fliare  in,    it  is  fuch  a  benefit,    as   we    could  only  hope 
for,  and  not  fuch  an  one,    as  we    could  claim   of  ftri<Sl 
right.     But,    whether  the  lofs  of  fuch  a  benefit  can  be 
called  in  ftri^lnefs  of  fpeaking    a   damage   or   not,     is 
not   worth  enquiring.       Perhaps  it  is  not  properly    a 
damage.     Yet  certainly  if  the  fituation  of  our  country 
is   fuch,    as  gives  us    an    opportunity  of  carrying    on 
any   branch   of  trade    exclufively,    by   denying    others 
the    ufe   of  our  land  or  the  ufe  of  our  rivers  ;     they 
cannot  claim  fuch  ufe  as    a  matter  of  harmlefs  profit  : 
becaufe  whatever  will  make  our  property  lefs   beneficial 
to  us  can  never  be  reafonably  looked  upon  as  harmlefs  to 
us. 


102 


INSTITUTES      OF  B.  I. 

We  are  obliged  likewife,  as  our  author  adds,  to  al- 
low thofe,  who  are  palling  by  us,  to  ftop  for  a  while, 
and  even  to  build  extemporary  huts,  or  pitch  tents  ; 
if  they  have  occafion  to  ftop  in  this  manner  for  the 
recovery  of  their  health  :  for  this  is  to  be  reckoned 
amongft  the  harmlefs  ufes,  which  they  may  have  from 
our  property.  But  certainly  it  is  not  univerfally  true, 
that  fuch  an  ufe  of  our  property  will  be  harmlefs  to  us. 
Soppofe,  for  inftance,  that  they  fhould  be  ill  with  the 
plague,  or  with  any  other  infe<5tious  diftemper  ;  their 
flopping  amongft  us  would  not  be  harmlefs.  We  muft 
therefore  be  allowed,  at  leaft,  to  have  a  right  of  being 
fatisfied,  whether  their  diftemper  is  infedlious  or  not, 
before  they  can  claim  to  ftop  for  the  recovery  of  their 
health.  And  if  they  cannot  claim,  till  we  are  fatisfied 
of  this  ;  their  right  will  be  fo  vague  and  fo  much  in 
our  power,  that  it  can  only  be  reckoned  amongft  the 
imperfe(5t  ones- 
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CHAP.      VI. 

Of  derivative  acquifitions,  by  the  a£b  of  man. 

I.  Derivative  acquijitions  are  of  two  forts,  II.  Mutual  and 
notified  corf ent  of  parties  neceffary  in  thofe  made  by  the  aSi 
of  man.  III.  An  alienation  may  be  revoked  before  accept- 
ance. IV.  Acceptance  may  go  before  alienation,  V. 
Property  may  be  continued  after  death  by  a  luill.  VI. 
Aliens  ho%u  incapable  of  inheriting  by  will, 

I  t  TnvErivative  acquifitions  are  made  either  by  the  P^^iva- 

i^  a(St  of  man  or  by  the  aft  of  the  law.  Where  quifitions 
the  property,  which  one  man  has  in  a  thing,  is  trans-  ^^^J^  ^ 
ferred  to  another  ;  either  the  owner  transfers  it  with 
his  own  confent,  and  then  he,  who  acquires  it,  makes 
a  derivative  acquifition  by  the  adV  of  man  j  or  elfe  the 
law  takes  the  property  in  the  thing  from  one  of  them, 
and  gives  it  to  the  other,  and  then  he,  to  whom  it  is 
fo  given,  makes  a  derivative  acquifition  by  the  a6t 
of  the  law.  When  the  property  in  things  pafTes  from 
one  perfon  to  another  by  the  adl  of  the  former, 
he,  who  fo  parts  with  the  things  is  faid  to  transfer 
or  alienate  them,  and  he,  to  whom  they  are  fo 
transferred  is  faid  to  acquire  them. 

II.  "  The  proprietor  or  owner  of  a  thing,    when  the  Mutual 

law  does  not  interpofe  to  take  it  from  him,  cannot  ceafe  J" ,    "^*'"' 

^  ^  tied     con 

to  have  a  right  in  it,  unlefs  he  defigns  to  part  with  it :  fent  ©f 
an  injury  is  done  him,  if  it  is  taken  from  him  without  ceifary  in 
his  own  confent.     On  the  other  hand,  no  property  in  a  <^^'''^.*5»7c 

^      *        '  acquiuti- 

thing  can  be  acquired  without  the  defign  or  confent  on*  by  the 

aft  of  man. 
t  Grot.  L.  II.  C.  I.  §  I.  "  Grot.  ibid.  §  I.  II. 

VOL.  I-  M 
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of  him,  who  makes  the  acquliitlon ;    nothing  can  be- 
come  his   own,    unlefs  he   has  a  mind  to  make  it  fo. 
From  hence  it  follows,  that  in  all  derivative  acquifitions 
by  the  a(Sl  of  man,  a  defign   or   confent  to  alienate  the 
thing  is  necelTary  on  one  part,    and  a  defign  or  confent 
to  accept  it  is  necelTary  on  the  other  part. 

But   befides    the  mere  confent   of  parties  on   both 
fides,  it  is  farther  necefTary,  that  this   confent  fhould 
be  fufhciently  miide  known  or  fignified  by   fome  out- 
ward fign    or    mark,    fuch   as    words,    or  actions,    or 
both.     For  a  confent,    which  does  not  appear,  can  no 
more  fall  under  the  notice  of  mankind,  than  a  confent, 
which  does  not  exift :    and    confequently  the    law  of 
nature  cannot  allow,    that,   in  refpe(St  of    mankind  a 
<:onfent  or  intention,  which  refts  in  the  mind  only,  and 
is  not  fufficiently  declared,  fhould  produce  any  efFe£l : 
fuch  intention  being  as  if  it  had  never  been,  the  pro- 
perty in  a  thing  can  neither  be  transferred  nor  acquired 
by  it. 
/n  alicna-       III.  But  fince  the  declared  confent  both  of  the  giver 
b""  ev!Jk-  and  receiver  is  necefTary,  before  any  derivative  acquifi- 
ed  before  tion  can  be  made  by  the  a6l  of  man  •,  it  follows,  that, 

ncccpt* 

though  the  giver  has  declared  his  confent,  and  fo  has 
done  all,  that  was  necefTary  on  his  part,  towards  alienat- 
ing his  property ;  yet  fuch  alienation  may  be  recalled 
at  any  time,  before  acceptance  is  declared  on  the  other 
part :  becaufe,  till  acceptance  is  declared,  the  party,  to 
whom  the  giver  defigned  to  alienate  his  property,  has 
no  claim  upon  it.  Perhaps  it  may  be  thought,  that, 
notvvithfianding  one  of  the  parties  gains  no  claim  to 
the  thing  for  want  of  acceptance,  yet  the  other  party 
has,  by  alienating  it,  as  far  as  was  in  his  power,  loft 
hia  claim  to  it.  But  in  order  to  clear  up  this  miftake, 
we  fliould  take  notice  of  the  difference  between  dere- 
]l£iion  and  alienation.     Derelidlion  is  the  abfolute  giving 


ance. 
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up  of  property  :  fo  that  he,  who  relinqiiiflies  what  is- 
his,  loles  his  right  in  it,  though  no  other  particular 
perfon  acquires  that  right.  But  alienation  is  the  giving 
Up  of  property  for  the  ufe  or  benefit  of  roine  other 
particular  perfon,  or  in  order  that  this  other  perfon 
may  acquire  property  in  it  :  {o  that  if  he,  for  whofe 
benefit  the  thing  was  to  have  been  alienated,  fails  of 
acquiring  property  in  it,  the  alienation  produces  no 
efFedt,  or  is  as  if  it  had  never  been.  He  who  made  the 
alienation  had  no  defign  of  quitting  his  claim,  but  in 
order  that  a  certain  perfon  might  acquire  it :  and  con- 
fequently,  if  this  perfon,  either  through  his  own  default 
or  by  any  other  accident,  does  not  acquire  it,  his  pro- 
perty continues  in  him,  as  it  v/as  before  j  this  being  the 
only  purpofe,  for  which  he  had  any  defign  of  parting 
with  it. 

IV.  When  the  property  of  one  man  pafTes  by  his  own  Accept- 
ail  to  another  ;  the  moft  natural  order  is,  that  acceptance  ^"^^,  T^^ 
fhould  follow  alienation.       But  this  order,  though  it  is  alienatioft. 
mofl  natural,  is  not  necefTary.     For  acceptance  is  fome- 

times  underflood  to  have  been  made  before  alienation ; 
fo  that  the  transfer  is  complete  immediately  upon  aliena- 
tion, and  cannot  juftly  be  recalled,  though  no  acceptance 
fhould  follow  it.  If  I  afli  for  a  thing,  I  am  plainly  wil- 
ling to  accept  it  :  and  if,  upon  my  afking,  it  is  given  me, 
the  transfer  is  complete  without  any  farther  acceptance  : 
becaufe  I  am  underflood  to  be  flill  in  the  fame  mind,  as 
when  I  allied  for  it,  unlefs  I  exprefly  declare  the  contrary. 

V.  From  the  power,   which  a  man  has  of  alienating  Property 

his  property,  in  what  manner  and  upon  what  condition  "^*^.  ^^  _, 

^  continued 

he  pleafes,  it  follows,  that  he  may  naturally  prevent  his  after  death 
property  from  ceafmg  upon  his  death  ^  by  making  a  will,  ^^  ^  ^'^^' 
and  difpofing  of  it  in  his  life-time. 

He,    who  has  full  property  in  a  thing,    may  alienate 
it,  either  abfolutely  or  conditionally.     As  far  as  the  law 
w  Grot.  ibid.  §  XIV. 
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reftralns  him  from  doing  this,    his  property  is  not  full 
but  limited.     As  he   may  alienate  it  conditionally,    fo 
hkewife,  for  the  fame  reafon,     he  may  choofe  his  own 
conditions.     Amongft  other  conditions,  which  he  might 
have  chofen,  fuppof^  him  to  choofe,  that  the  alienation 
Ihall  fo  depend  upon  the  event  of  his  own  death,    that 
whatever  he  fays  or  does  towards  alienating  his  property 
(hall  be  underftood  to  be  complete  on  his  part,    when 
this  event  happens,  and  not  before.     The  efFe^St  of  fuch 
a  condition  would  be,  that  he  might  recall  the  alienation 
at  any  time  before  his  death ;    becaufe  the  transfer  is  {o 
far  from  being   completed   by  any  acceptance   on  the 
other  part  that  the  alienation  itfelf  is  not  complete  on 
his  part  till  this  event  happens.      And  if  fuch  a  condi- 
tional alienation  may  be  recalled,   at  any  time  before  his 
death,    a  new  difpofition  of  the  thing  fo  alienated  may 
be  made  *,    he  may,    notwithftanding  what  he  has  done 
already,    make  a  like   conditional  difpofition   of  it  to 
any  perfon,  that  he  pleafes,  or  he  may  fell  it,   or  he  may 
give  it    away  abfolutely.      It  is  plain   therefore,    that  if 
he  retains  fuch  a  right  in  the  thing,    after  it  is   thus 
conditionally  alienated,  fuch  an  alienation  is  fo  far  from 
being  inconfiftent  with  his  property  in  it,  that  it  does  not 
fo  much  as  reflrain  or  limit  fuch  property. 

Now  an  alienation  of  the  fort  that  I  have  been 
defcribing  is  a  will  or  teftament.  For  a  will  is  nothing 
more  than  a  conditional  alienation,  which  is  to  take 
place  upon  the  event  of  the  teftator's  death,  without 
affecting  his  property  in  the  thing  difpofed  of,  till  this 
event  happens.  Suppofing  therefore  property  to  be 
introduced,  the  right  of  making  a  will,  and  of  difpofing 
of  the  things,  in  which  we  have  property,  by  fuch  will 
naturally  follows  from  it. 

However  we  are  to  obferve,  that  this  right  may  not 
only  be  regulated,  but  may  even  be  taken  away,  either 
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by  exprefs  compadt,  or  by  civil  law.  But  then,  as  far 
as  it  is  either  reflrained  or  taken  away,  our  right  of 
property  is  limited  :  becaufe,  as  has  been  feen  already, 
the  right  of  making  fuch  a  conditional  alienation  is 
necelTarily  included  in  the  right  of  full  property. 

Perhaps  it  may  be  afked  at  what  time  the  property 
in   a  thing  devifed  by  will  is  alienated  by  the  teftator. 
It  does  not  appear  to  be  alienated  before  his   death  j    if 
we  have  given  a  true  account  of  the  nature  of  a  will: 
and  it  cannot  be  alienated  after  his   death  ;    becaufe 
after  he  is  dead,    he  has  no  power  of  a6ling  at  all,  fo 
as   to  alienate  his  property  or  to   do  any  thing  elfe. 
Nor  can  we  properly  fay,    that  it   is  alienated  at  the 
very  inftant,    when  he  dies :    fince  the  will,    which  is 
the  inftrument,   whereby  he  makes  the  alienation,   was 
made  before  that  inftant.     The  fa6t  is,   that  the  aliena- 
tion was  made  before  his  death,  but  made  condition- 
ally :    he  confented  to  transfer  his  goods  to  the  perfon, 
whom  he  appoints  to  be  his  heir,  upon  condition  of  his 
retaining  the  full  property  in  them,  till  the  time  of  his 
death,    and  of  the  heirs   claim  not  taking  place   till 
this  event  happens.     Now  this  latter  condition  fufpends 
the  effe(St  of  his  alienation,   or  renders  it  incomplete, 
till  the  event  of  his  death :  it  was  indeed  fo  far  perfect 
on  his  part,  that  after  the  will  was  made,  there  was  no 
occalion    for  any  farther  act  of   his  to  make  it  more 
perfedt;    nothing    was   wanting,    but    that    the    event 
ihould    happen,    upon  which    the   heirs    claim,    given 
him  conditionally  before,  was  to  take  place  and  become 
abfolute. 

It  feems  indeed  to  be  necelTary  by  the  law  of  nature, 
that  the  heirs  acceptance,  without  which  he  acquires 
no  property  in  the  thing  devifed  by  will,  fhould  be 
made  before  the  teftators  death.  There  will  otherwifc 
be  an  interval  of  time  pafs,  in  which  the  goods  will 
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have  no  owner,  and   confequently  will  be  open  to  the 
firft  occupant.     This   interval   of    time  is  what  paffes 
between  the  teftators  death  and  the  heirs  acceptance. 
The  teftator  has  then  no  property  in  the   goods,    be- 
caufe  he  is  not  in  exiftence ;    and  the  heir  has  no  pro- 
perty in  them  for  want  of  acceptance.     The  occupant 
therefore,  who  is  fome  third  perfon,  cannot   naturally 
be  faid  to  injure  any  one,    by  feizing  upon  fuch  goods. 
From  hence  it  appears,    that  if  a  will  obtains  its  effedl, 
where    the  heir  has  not  accepted,  before  the  death  of 
the  teftator,  it  muft  either  be  accidentally,  becaufe  no 
third  perfon  has  been   before-hand  with   the  defigned 
heir  in  feizing  upon  the  goods  ;  or  elfe  the  will  muft  owe 
its  efFe£t  to  the  aid  of  fome  pofitive  law,  befides  the  mere 
will  or  appointment  of  the  teftator,  which  law  takes  the 
cuftody  of  the  goods,  upon  the  death  of  the  teftator, 
and  hinders  all  perfons  from  feizing  upon  them,    till  it 
appears,  whether  the  heir  will  accept  or  not.     We  can- 
not fuppofe  the  teftators  will  to  be  of  itfelf  fo  far  bind- 
ing upon  all  mankind,   as  to  become  a  law  to  them, 
and  hinder  them  from  feizing  upon  the  goods  devifed  by 
it ;  fince  it  is  well  known,  that  this  will  is  no  law  even  to 
the  heir  appointed  in  it,  till  he  has  accepted. 

However  no  acceptance  of  the  heir  before  the 
teftators  death  will  fo  far  bind  the  teftator,  as  to  make 
it  naturally  unlawful  for  him  to  make  another  will  and 
appoint  a  different  heir.  For  the  heir  can  accept  only 
upon  fuch  terms,  as  the  teftator  ofi^ers  :  and  the  terms 
of  a  will  are  ;  that  the  goods  devifed  to  you  fhall  be 
yours  upon  the  event  of  my  death,  under  this  reftric- 
tion,  that  in  the  mean  time  the  full  property  in  them 
fhall  be  mine  :  my  defign  is  to  retain  a  right  to  difpofe 
of  them,  as  I  pleafe,  till  the  event  of  my  death  hap- 
pens ;  but  if  in  the  mean  time  I  make  no  other  difpo- 
lition  of  them,   immediately  upon  that  event  they  are 
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yours.  If  the  heir  accepts  upon  thefe  terms  in  the 
teftators  iife-time,  though  fuch  acceptance  is  fufHcient 
to  make  the  goods  his  property  at  the  teftators  death, 
without  any  fubfequent  acceptance ;  yet,  in  the  mean 
time,  the  conditions  annexed  to  the  teftators  alienation 
are  fuch,  as  will  leave  the  goods  in  his  power  to  difpofe  of 
in  what  manner  he  (hall  think  fit,  as  long  as  he  lives. 

Whenever  I  fpeak  hereafter  of  the  power  of  difpofing 
of  our  goods  by  will,  as  naturally  incidental  to  the  right 
of  property,  without  the  aid  of  civil  laws ;  the  reader 
muft  remember,  that  I  mean  a  will,  under  the  circum- 
ftances  juft  now  defcribed,  where  the  heir  has  accepted 
before  the  teftators  death. 

VI.    Though  the  right  of  making  a  will  is  inciden-  Aliens 
tal  to  property,     and  confequently  is  coeval    with    it ;  pabie  of 
yet  fuch  property  in  goods,    as   enables  a  man  to  give  jnhenting 
them  away  by  will,     muft  be  full  property,    at  leaft    it 
muft  not  be  limited  in  refpefl  of  the  difpofal.       There 
is  one  natural  limitation  of  this  fort  not  much  attended 
to,  which  will  prevent  a  will  from  obtaining  any  effedl. 
When  the  occupancy  of  land  and  of  all  its  appendages 
was  made  in  the  grofs,   fo  that  the  general  property  is 
confidered  as   vefted   originally  in  that  body  of  men, 
by  which  fuch   occupancy  was   made ;    particular  pro- 
perty is  derived  from  thence  to   each  individual,    as  he 
is  a  member  of  this  collecHiive  body.     But  what   belongs 
to  a  man,  as  he  is  a  member  of  fuch  body,    cannot  be 
his  to  difpofe  of  to  any  perfon,    who  is  not    a  member 
of  the  fame  body.      He  cannot  tranfmit  his  property 
upon  any  other  terms  befides  thofe,    upon  which    he 
received  it :  and  confequently,    as  the  property,   which 
he  has  in  the  land,    was  derived  to  him  from  the  com- 
munity, under  the  qualification  of  his  being  a  member 
of  it,    he  cannot  tranfmit  that  land  to  any  perfon,    who 
has  not  the  fame  qualification.     This  is  a  natural  bar 
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agalnfl:  an  aliens  Inheriting  land  by  will :  the  bar  may 
be  confidered  as  arifing  rather  on  the  part  of  the  tefta- 
tor,  than  on  the  part  of  the  alien ;  it  arifes  rather 
from  a  limitation  in  the  teftators  property,  in  refpe^l: 
of  his  right  to  difpofe  of  the  land,  than  from  any  in- 
capacity in  the  alien  to  accept  what  the  other  devifes 
to  him.  Where  the  teftator  has  full  property,  as  he 
has  in  his  moveable  goods,  which  are  confidered  as  of 
his  own  original  acquilition,  and  not  as  derived  from 
the  general  property  of  the  community  ;  fuch  goods 
are  naturally  in  his  own  abfolute  difpofal,  and  he  can 
tranfmit  them  as  elFedlually  to  a  ftranger,  as  to  one, 
who  is  a  member  of  the  fame  community  with  him- 
felf.  But  then,  though  fuch  goods  as  thefe  are  natu- 
rally In  the  teftators  difpofal,  he  may,  notwithftanding 
this,  be  prevented  by  the  civil  law  from  difpofing  of 
them  to  an  alien  at  his  own  difcretion.  For  as  the  com- 
munity has  a  general  property  in  the  land,  where  fuch 
goods  are,  it  may  hinder  an  alien  from  coming  to  fetch 
them  away  upon  any  other  terms,  than  what  fuch 
community  fhall  agree  upon.  The  only  difference  then 
in  this  refpect  between  land  and  moveable  goods  is, 
that  an  alien  cannot  naturally  inherit  land  by  will, 
unlefs  fome  exprefs  law  has  been  made  to  enable  the 
members  of  the  community  to  tranfmit  their  land  by 
will  to  aliens :  whereas  they  can  naturally  fo  tranfmit 
their  moveable  goods,  unlefs  fome  exprefs  law  has  been 
made  to  the  contrary. 
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CHAP.      VII. 

Of  derivative  Acquifitions  by  the  A£l    of  the 

Law. 

I.    Grotius  ftippofes  two  forts   of  derivative  acqinfitions  by 
the    aEl    of  the  law  of  nature,      II.    Derivative  acquis 
fitions  to  fatisfy   a  claim  how  made.      III.     The  claim   to 
fucceed   to    the  goods  of  an  intejlate   depends    upon    con- 
jeBure.      IV.    Intejlate  fuccefjiony  need  fome  other  [up- 
port  heftdes  the  law  of  nature.     V.    Inheritance  does  not 
arife  from  a  general  confent  of  all  mankind,       VI.    A 
regard   to  a  mans  per  fan  al   duty  is   the  principle  .^    upon 
nvhich  intefate  fuccefftons  were  introduced.       VII.   The 
natural  order    of  fucceffion    according    to    this  principle. 
VIII.    Children    luhy  preferred  to    parents  in    ifitejlate 
fuccefftons.      IX.    The  fame  principle  governs   the  fuc- 
cejfion^   luhere  an  inteflate  leaves  no  children.     X.  Philo 
is  miflaken  in  his  iitterpretation  of  the  Mofaic  law.     XI. 
Order  of  fucceffion  may  be  varied  by  civil  laws,       XII. 
The  fucceffion   of  children   may  be    cut  off  by  difjjerifon. 
XIII.  Uncertainty  of  birth  hinders  a  child  from  fucceed- 
ing  to  an   ijitefate  parent.       XIV.   Infatifs^    ideots^    and 
madmen   naturally  incapable  of  property.     XV.  Law  of 
nations  wrongly  explained  by  Grotius,     XVI.  Cuflody  oj 
the  laiv  fupplies  the  place  of  property, 

I-  "TT  7*  H  E  N  the  property  of  one  man  is  transferred       Grot 


w 


tus 


to   another  by  the   aft  of  the  law ;    this  is  ["PP^^"" 
,  two    iort» 

done  either  by  the  law  of  nature,  or  by  fome  poiitive  ^^  deriva- 
law.  Our  fubjea  does  not  require  that  we  fhould  con-  fidorfs'*^by 
lider  any  other  transfers  of  this  fort  befides  what  are  ^^^  ^^  ^^ 
made  by  the  law  of  nature.  nature!  " 
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^  Grotlus  maintainsj  that  property  is  acquired  deri- 
vatively by  the  law  of  nature  in  two  inftances,  either  to 
fatisfy  fome  claim  of  ftrict  juftice,  or  to  fupply  an  heir  to 
a  perfon,  who  dies  inteftate.  In  the  former  of  thefe  in- 
ftances, the  acquifition  is  indeed  made  by  the  law  of  na- 
ture ;  but  in  the  latter  of  them  we  fhall  find,  that  it  is 
not  made  effe(?cually  without  the  aid  of  inftituted  laws. 
Derivative  II.  If  any  perfon  has  injured  us,  by  taking  from  us 
acqui  1-       Yvhat  is  our  own,     or  by  withholdinofrom  us  what  in 

tions        to  'JO 

fatisfy     a  ftridt  juftice  is  due  to  us ;    the  law  of  nature  not  only 

claim  how      ,,  ,  .^,      ,       ^.    .  ^  , 

made.  allows  US  to  make  reprilals  by  leizmg  upon  lo  much 
of  his  goods,  as  is  equivalent  to  what  we  have  loft, 
where  we  cannot  recover  the  very  thing  itfelf ;  but  It 
gives  us  property  likewife  in  the  goods  fo  taken.  For 
the  law  of  nature  cannot  be  fuppofed  to  hinder  us  from 
profecuting  our  juft  claims,  or  from  endeavouring  to 
recover  what,  by  the  fame  law,  is  due  to  us.  But  we 
have  a  claim  upon  him,  who  has  thus  taken,  or  thus 
withholds,  our  property  from  us,  to  the  value  of  the 
thing  detained.  If  therefore  we  cannot  come  at  the 
thing  itfelf,  as  we  have  naturally  a  claim  to  an  equiva- 
lent, the  law  of  nature  will  allow  us  it  out  of  his  goods. 
Now  the  bare  pofteffion,  of  what  may  in  itfelf  be  of 
equal  value  with  the  thing  loft,  is  not  an  equivalent  to 
the  injured  party ;  becaufe  whatever  may  be  the  value 
of  the  goods  fo  taken  coniidered  in  itfelf,  yet  the  bare 
pofteffion  of  them  cannot  make  amends  for  the  lofs  of 
property.  The  claim  therefore  cannot  be  fatisfied, 
unlefs  the  law  of  nature,  belides  allowing  us  to  take 
pofteftion   of  goods,   which  are  worth  as  much  as  what 

The  claim  ^^^  ^^^^  ^^^>   makes  over  to  us  likewife  the  property  in 

to  fucceed    f^^h  goods. 

to  the  ^  f        1  •       I.- 

goods  of  III.  The  property,  which  any  perion  has  m  his 
at'c  *"^de-  goods,  naturally  ceafes  at  his  death  ;  and  the  goods,  as 
pends         having  no  owner,   revert  to  the  common  ftock  ;    if  he 

upon    con- 

j€(5lure.  xGrot.L.II,  C.VII.  §11. 
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has  not  difpofed  of  them  by  will,  that  is,  if  he  has  not 
in  his  Hfe-time  made  an  eventual  alienation  of  them, 
or  transferred  the  property,  which  he  had  in  them,  to 
fome  other  perfon,  whofe  claim  takes  place  immediately 
upon  the  event  of  his  death.  ^  When  therefore  a  per- 
fon dies  inteftate,  that  is,  without  having  made  any 
will  at  all,  or  at  leaft  any  that  appears  •,  whatever  claim 
his  relations,  or  any  one  elfe^  may  have  to  his  goods 
either  moveable  or  immoveable,  it  can  have  no  other 
foundation  in  nature,  but  a  fuppofition  or  conjecture, 
that  he  had  difpofed  of  them  in  his  own  mind,  that  he 
had  defigned  to  make  them  over  to  fuch  claimant^ 
though  this  defign  was  never  declared. 

In  fupport  of  this  conje6lure  it  mxay  be  urged  ;  that, 
when  a  man  forefees  the  neceffity  of  dying,  and  of 
being  by  this  means  deprived  of  all  benefit  or  enjoy- 
ment of  his  goods,  in  his  own  perfon,  it  is  not  likely 
that  he  would  lofe  this  opportunity  of  doing  a  kindnefs 
to  fuch  other  perfons,  as  he  had  a  regard  for,  but 
would  fufFer  his  goods  to  revert  to  the  common  ftock, 
or  to  become  the  property  of  any  one,  who  fhould 
firft  feize  upon  them,  after  his  death*  The  confequence 
from  this  conjecture,  fuppoilng  it  to  be  well-grounded, 
would  be ;  that  every  man  does  in  his  own  mhid  ap- 
point a  fuccefTor  to  his  property  ;  that  he  intends  to 
convey  his  goods,  when  he  is  prevented  by  death  from 
enjoying  them  any  longer,  to  fome  one  or  more  perfons, 
whofe  welfare  he  has  at  heart,  and  to  whom  he  is  deii- 
rous  of  fhewing  all  proper  inflances  of  kindnefs  and  re- 
gard. 

IV.  However,  if  we  fuppofe  this   conjecture  to  be  inteftate 
ever  fo  well-grounded,  yet  thofe    perfons,    who  claim  fucceffion 

.  •        n  1  need  fome 

to  mherit  an  mteitates    goods,   muft   have  fome   other  other  fup- 
law  to  fupport  their  claim  befides  the  law   of  nature.  Jj"     H?" 

^  ^    ^  fides     the 

The  foundation  of  their  claim  is  laid  in  a  fuppofed   in-  law  of  na- 
tention  of  the  inteftate  perfon,  which  he  never  declared. 

y  Grot.  ibid.  §  III. 
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But  according  to  the  law  of  nature,  ^  as  has  in  another 
ca{e  been  obferved  already,  no  efFcdl  can  be  produced 
by  a  mere  inward  defign  :  the  outward  declaration,  by 
which  the  defign  is  notified,  is  as  necefiliry  to  make 
any  transfer  of  goods  valid,  as  the  defign  or  intention 
of  transferrring  them.  An  intention,  which  does  not 
appear,  can  no  more  fall  under  the  notice  of  mankind, 
and  is  therefore  no  more  regarded  by  the  law  of  nature, 
than  an  intention,  which  does  not  exift. 

*  Even  where  a  will  has  been   made,   if  there   is   no 
acceptance  on  the  part  of  the  heir,    before  the  teftators 
death,   it  does  not  produce  its   efFects  without  the   aid 
of  pofitive  laws.     Much  lefs  therefore   can'  any  natural 
effe6l  be  obtained  by  a  mere  conjecture   about    the  de- 
fign of  the  deceafed  ;    where,  as  the  intention    of  the 
ancefi:or  never  was  declared,  it  is  impoflible    to    fuppofe 
that  the   heir  had  ever  accepted.     When  a   man  has 
made  a  will,  his  heir,   if  he  knows  of  it,  may  be  ready 
upon  the  fpot,    and  though  he  has  not  accepted  before- 
hand,    may    accept    immediately    upon    the     tefl:ators 
death.     But  when  a  man  dies  inteftate,   it  will   com- 
monly be  uncertain  for  fome  time,  whether  a  concealed 
will    may    not    appear,    which  no  one   knew  of:    and 
during  this  interval,   if  no  pofitive  law  takes  the  goods 
into  its  cufiiody,  any  perfon  may  feize  upon    them,  and 
by  fuch  occupancy  may  gain  property   in    them  ;    fince 
during    that   interval,  they  have  no  owner.     Nay  the 
conje6ture  itfelf,    upon  which  the  whole  fuppofed  claim 
to  inherit  the   goods  of  an  intefi:ate  perfon  depends,    is 
too  precarious  to   be    the    foundation  of  any  right,    if 
there  was  no  other   objection  to   it.     We    may  fay  on 
the  one   hand,   that  a   man   could  fcarce   be  fuppofed 
willing  to  have  h's  goods  become  common  to  all  man- 
kind,   or  pafs    into  the  hands  of  a  ftranger,   when  he 
has  an  opportunity  to  difpofe  of  them  for   the  benefit 

*  See  Chap.  VI.  §  II.  »  See  Chap.  VI-  §  V. 
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of  thofe,  whom  he  loved.  But  then  we  may  fay,  on 
the  other  hanJ,  with  equal  probability,  that  his  neg- 
lecting to  difpofe  of  his  goods  amongft  his  relations 
or  friends,  when  he  had  it  in  his  power,  is  a  fign,  that  he 
did  not  care  whether  they  were  fo  difpofed  of  or  not. 

Since  then  the  claim,  which  any  perfon  may  be  fup- 
pofed  to  have  to  the  goods  of  one,  who  dies  inteftate, 
depends  upon  a  very  uncertain  conjedlure  ;  fince  this 
conjecture  is  fiich  an  one  as,  for  want  of  having  been 
declared,  the  law  of  nature  takes  no  notice  of;  and 
fince,  even  if  the  law  of  nature  fliould  take  notice  of  it, 
yet  for  want  of  acceptance  the  goods  might  be  feized 
upon  by  fome  other  perfon,  before  this  law  could  con- 
vey the  property  in  them  to  the  relations  of  the  inteftate  ; 
recourfe  muft  be  had  to  fome  other  law,  in  order  to  make 
out  the  claim  of  his  relations  to  inherit  his  goods. 

It  may  perhaps  be  Imagined,  that   a  man's  obligation 
to  maintain  his  children   extends  Itfelf  to  his  goods,   {o 
as  to  give  them  a  natural  right  to  fuch   goods  after  tha- 
death  of  their  parent,  though  he  dies   inteftate.     But  it 
Is  plain,   that  the  general  claim    to    inherit    in   Inteftate 
fucceflions  cannot  depend  upon  this   principle.     If  this 
was  the  foundation,   upon  which   the    claim  of  inheri- 
tance depends,   fuch  claim  could  extend  no  farther  than 
to  his  children :   his  brothers  or   lifters,    his  uncles  or 
aunts  or  any  other  of  his  relations   in  what  degree  fo' 
ever,   could  have  no  place    in  the   inteftate    fuccefllon. 
But  fince,  where  a  man  dies  without  children,  the  claim 
of  inheritance  is,    in  ufe  and    practice,  extended  to  his 
other  relations  ;    we  may  be  fure  that  this  claim  is  fup- 
ported  upon  fome  other  principle,  and  not  merely  upon 
the  duty,  which  a  parent  owes  to  his  children.     We 
may  go  one   ftep  farther.     The   claim  of  the   children 
themfelves,    where  there  are  any,   to  inherit  the  goods 
of  their  inteftate  parent,  cannot  depend  folely  upon  the 
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duty  of  the  parent  to  maintain  them.  Their  claim 
reaches,  at  lead  in  ufe  or  practice  it  is  fuppofed  to 
reach,  to  all  his  goods  :  whereas  a  claim  founded  in  the 
parents  obligation  to  maintain  them  can  naturally  reach 
to  fo  much  only  of  his  goods,  as  may  be  neceffary  for 
their  maintainance.  If  we  examine  this  obligation  of 
the  parent  fkill  more  clofely,  we  may  perhaps  find, 
that  it  is  not  only  infufficient  to  give  the  children  a 
claiiTi  to  all  his  goods,  but  even  to  any  part  of  them. 
As  the  the  parents  obligation  arifes  from  a  perfonal  a£t, 
whereby  he  became  the  caufe  of  the  childrens  exiftence, 
fo  it  refts  upon  the  parents  perfon,  and  does  not  dire6lly 
afFe6t  his  goods.  A  parent  is  obliged  to  maintain  his 
children  *,  but  he  is  not  obliged  to  apply  this  or  that 
particular  part  of  his  fubftance  to  this  purpofe  ',  nor 
does  he  hold  any  of  his  goods  upon  condition,  that  he 
will  maintain  them.  He  has  an  abfolute  riqht  in  his 
good,  and  may  fell  them  or  give  them  away  ^  and 
.when  he  has  fold  them,  he  may  fquander  away  the 
money  ;  nay  at  his  death  he  may  leave  them  from  his 
children  by  will.  If  he  has  ftripped  himfelf  of  his  goods 
in  his  life-time,  or  if,  as  may  be  the  cafe,  he  had  ori- 
ginally no  goods ;  the  obligation  to  maintain  his 
children  would  liill  be  the  fame.  It  would  not  in- 
deed operate  in  the  fame  manner  ;  becaufe,  whilft  we 
fuppofe  him  to  have  goods,  this  obligation  will  aiFedl 
them  indire<^ly  ;  thofe  goods  are  then  the  readied 
means,  which  he  can  make  ul'e  of  for  the  difcharge 
of  his  perfonal  duty  :  but  after  he  has  thofe  means 
no  longer  in  his  power,  he  muft  ftill  difcharge  that 
duty,  as  well  as  he  can,  by  his  labour,  or  by  fome 
other  means.  But  if  the  obligation  of  the  parent  to 
maintain  his  children  arifes  from  his  perfonal  adt  ;  if 
the  right,  which  he  has  to  his  goods,  is  not  the  lefs 
abiblute  for  his  having  children  j  and  laftly,    if  his  obli- 
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gjitlon  is  the  fame,  whether  he  has  any  goods  or  not  ; 
we  may  reafonably  conckide,  that  the  claim  of  the 
children  to  maintenance  is  upon  the  perfon  of  the  pa- 
rent and  not  upon  his  goods  :  and  the  confequence 
will  be,  that  fince  they  have  no  diredl  claim  upon  his 
goods,  even  during  his  life-time,  their  claim  of  main- 
tenance can  give  them  no  right  to  his  goods,  after  his 
death. 

It  is  indeed  very  evident,  that  a  parent  ought  to  do 
the  beft  that  he  can,  for  the  welfare  of  his  children  ; 
and  confequently,  that  he  does  not  do  his  duty,  if  he 
fufFers  them,  through  any  act  or  any  negledl  of  his,  to 
lofe  fuch  goods,  as  he  had  in  his  difpofal,  and  as  he 
might  have  fecured  to  them  after  his  death.  But  this 
duty  is  of  the  imperfect  fort  5  the  children  have  no 
flridl  right  to  the  goods  *,  and  what  is  done  contrary 
to  this  duty  and  to  their  imperfe(5l  right  will  only  be 
wrong  and  not  void.  However,  when  a  parent  dies 
pofTeiTed  of  goods,  and  without  any  juft  reafon  gives 
them  av»^ay  from  his  children,  or  caufelefsly  disinherits 
them  •,  civil  laws  do  well  to  interpofe,  and  fet  that 
will  afide  :  not  becaufe  the  children  had  naturally  a  flricl 
right  to  inherit ;  for  if  they  had,  the  will  would  be  void 
of  itfelf,  without  the  interpofition  of  any  poiitive  law  ; 
but  the  law,  having  authority  over  the  perfon  of  the  pa- 
rent does  well  to  take  care,  that  he  fliall  in  all  refpecls 
difcharge  his  duty,  or  to  difcharge  it  for  him,  where  he 
has  neglected  it. 

V.   We  have  ah-eady  feen,    that  the  law  of  nature       ^nh^-i" 

tance  doe* 

does  not  convey  an  inteftates  goods  to  any  particular  not    arifs 
perfon,  but  leaves  them  in  common,    and  fubjecls  them  /'^"^ 

A  '  7  J  general 

to  the  claim  of  the  firft  occupant ;    or  that  inheritance  confent  o£ 
in  inteftate  fucceffion  is  not  naturally  incidental  to  pro-  ^ind, 
perty.  ^  But  it  may  be    flill  queftioned,    whether  inhe- 
ritance has  not  been  introduced  and  eftabliihed  by  fudi 

^Grott  ihid 
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a  general  confent  of  all  mankind,    as  that  which  intro- 
duced and  eftabliflied  property  itfelf.     In  order  to  form 
a   true  judgment   upon    this    queftion,     it    will   by  no 
means  be  fufRcient  to  conlider  merely  the  claim,  which 
the  heir  has  to  the  goods  of  his  anceftor,   where  both 
of  them  are  members  of  the  fame  community  :  becaufe, 
though  fuch   heir,    in  all  civilized  nations,    fhould    be 
found    regularly  to   claim  the    goods  of   fuch  inteftate 
anceftor ;    yet   it  will  be  impoffible  to   conclude   from 
tlience,    that    inheritance  is   eftablifhed   by  any  univer- 
fal  law  arifing  from  a  general  confent  of   all  mankind. 
Each  nation  may  have  introduced  inheritance  amongft 
themfelves,    by  their  own   particular  confent,     though 
•all  nations,    as  one  great  collective  body  of  individuals, 
have  not  introduced  fuch  a  claim  amongft  one  another, 
by  a  general  confent.     To  determine   whether  a  claim 
of  inheritance,    though    fuch  claim  prevails  in   all  na- 
tions,    was  the  efFefl  of  a  general  confent  of  all  man- 
kind,  as  one  colle6live  body,    or  of  a  particular  confent 
of  each  nation   for   itfelf  j    we  muft   confider  how  this 
claim   operates,    or  whether  there  is   any  fuch  claim  at 
all,  when  the  two  parties,  the  claimant  and  the  anceftor, 
are  members  of  different  comnmnities.      For   certainly 
a  claim  of  inheritance  will  hold  univerfally,  and  operate 
uniformly ;    as  well  where  thefe  two  parties   are  mem- 
bers of  different  communities,    as  where  they  are  mem- 
bers of    the  fame  community  ;    if  it  was  introduced  by 
the  general  confent  of  all  mankind,    eftabliftiing  an  uni- 
verfal  law  for  all,    and  not  by  the  particular  confent  or 
appointment  of  each  nation  eftabliftiing  laws  for  itfelf. 

The  method  of  introducing  general  property  in  land, 
by  occupancy  in  the  gi  ofs,  will  naturally  prevent  a  ftran- 
ger,  that  is,  a  perfon  who  is  no  member  of  the  commu- 
nity, in  which  fuch  property  is  vefted,  from  inheriting 
hy  will  ;    and   much  more  will  it  prevent  him  frQm  inhe- 
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riting  by  right  of  inteftate  fucceflion.  And  where  there 
is  fuch  a  natural  bar,  the  confent  of  mankind  muft  be 
exprefs,  or  at  leaft  the  general  ufe  and  practice  of  man- 
kind muft  be  very  clear  and  uniform,  before  we  can  have 
any  reafon  to  conclude  fuch  bar  to  have  been  removed. 
But  if  on  the  contrary  we  find,  as  upon  enquiry  we 
fhould  find,  that  in  many,  or  rather  in  moft,  nations 
aliens  or  ftrangers  are  not  allowed  to  inherit  land  ;  the 
conclufion  muft  be,  that  inheritance,  of  land  at  leaft, 
is  the  eflfedt  of  civil  laws,  and  not  of  any  pofitive  law  ef- 
tablifhed  by  univerfal  confent. 

The  property  of  individuals  in  moveable  goods,  as 
has  been  already  obferved,  is  more  unlimited  in  refpeft 
of  the  difpofal  of  it,  than  their  property  in  land.  But 
even  fuch  goods,  in  refpe£t  of  inheritance,  are  acciden- 
tally fubjeded  to  the  community,  in  whofe  territories, 
that  is,  upon  whofe  land  they  are  found  :  the  claimants 
can  by  this  accident  be  hindered  from  fetching  them 
away,  unlefs  upon  fuch  terms,  as  the  community  has 
eftabliflied.  Now  if  all  perfons,  who  claim  in  an  in- 
teftate fucceflion,  were  to  take  fuch  goods  as  thefe, 
according  to  the  fame  rules,  in  the  fame  order,  and 
under  the  fame  limitations,  in  whatever  territories  thefe 
goods  are  found,  whether  within  the  territories,  to 
which  they  themfelves  belong,  or  in  any  other  what- 
foever;  fuch  an  uniform  claim  might  lead  one  to  fuf- 
pedl,  that  it  had  been  introduced  and  eftablifhed  by 
the  common  confent  of  all  mankind.  But  if,  as  the 
fadt  is,  the  rules,  the  order,  and  the  limitations  of  fuc- 
cefGon  to  moveable  goods,  are  determined  by  the  civil 
laws  of  the  community,  within  whofe  territories  fuch 
goods  are  found  v  and  the  claimant  muft  take  them  in 
fuch  manner,  as  thofe  laws  appoint,  which  laws  and 
which  manner  are  different  in  different  countries  ;  the 
obvious  eonelufion  from  hence   is,     that  the  claim  of 

VOk.  I.  Q^ 
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inheritance,  being  under  the  regulations  of  the  civil 
law  of  each  community,  is  not  the  effedt  of  univer- 
fal  agreement,  but  of  civil  law  only.  Diftin£l  com- 
munities, as  having  a  general  property  in  the  land 
of  their  refpe£\:ive  territories,  feem  to  have  agreed  in 
this  only,  to  take  the  advantage,  which  fuch  general 
property  gives  them,  of  excluding  all  from  the  claim 
of  inheritance,  unlefs  they  are  willing  to  derive  this 
claim  from  the  laws  of  the  community,  and  to  enjoy 
the  benefit  of  it. as  an  efFedl  of  thofe  laws. 
In  the  in-       VI.    As  far  as  a  man  has  a  right  to  difpofe  of  his 

trodudlion  ,      ,  .,,        t       i  •  r    j    •  i 

ofinteftate  goods  by  Will,    he  has  an  opportunity  or  doing  good 
fucceffions  ^^  others,   without  anv  inconvenience  to  himfelf :    and 

a  regard  is  ' 

had  to   a  fince   it  is  every  perfons  duty  to  do   all  the  good  he 

i^naldutv*  ^^^  '  whoever  does  not  take  care  at  his  death  to  give 
away  what  he  has  in  his  power,  and  can  no  longer  en- 
joy himfelf,  does  not  difcharge  his  duty,  fo  well  as  he 
ought.  '^  If  the  law  in  introducing  and  eftablifhing  In- 
teftate  fucceffion  proceeds  upon  the  principle  of  doing 
a  man's  duty  for  him,  where  he  has  negle(Sted  it,  of 
taking  care  to  do  that  good  for  him,  which  he  might 
have  done  himfelf,  but  has  not  dene  ;  we  may  trace 
out  the  perfons,  who,  in  fucceffions  eftablifhed  upon 
this  principle,  will  naturally  inherit  an  inteftates  goods, 
and  may  point  out  the  order,  in  which  the  claims 
of  thofe  perfons  will  take  place.  Though  the  right 
of  inheriting  is  introduced  and  eftablifhed  by  pofitive  in- 
flitution,  yet  this  inftltution,  like  all  others,  will  have 
a  natural  operation  :  and  if  we  know  the  principle,  upon 
which  the  inftitution  proceeded,  we  may  from  thence  be 
enabled  to  judge  what  its  natural  operation  will  be. 
A  man's  VII.  If  the  law  introduced  inteftate  inheritance 
ftaV/Xft  merely  with  a  view  to  the  difcharging  a  man's  duty  for 
inthefuc-  ]^\rn.  where  he  had  negleaed  to  difcharge  it  himfelf; 
the  perfons,    to  whom  this  principle  will  dire^l:  us,    in 

^  Grotiuj  ibid. 
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the  difpofition  of  an  inteftates  goods,  are  they,  to 
whom  he  ought  to  have  been  kind.     And  the  order  in  , 

which  fuch  perfons  are  to  claim,  will  be  determined, 
by  the  different  degrees  of  kindnefs,  which  the  inteftate 
owed  them. 

^  The  firft  duty  of  kindnefs,  which  a  man  owes,  is 
to  his  children  :  he  owes  them  the  duty  not  only  of 
maintaining  them,  but  hkewife  of  doing  his  beft  en- 
deavours towards  putting  them  into  fuch  a  condition, 
as  may  make  their  life  eafy  and  comfortable  to  them. 
They  are  the  principal  objedls  of  his  regard,  or  have 
of  all  other  perfons  the  higheft  reafon  to  expefl  his  fa- 
vour and  bountv.  Indeed,  as  he  was  the  immediate 
caufe  of  their  coming  into  the  world,  it  can  fcarce  be 
looked  upon  as  a  matter  of  favour  and  bounty  in  him, 
to  make  them  as  happy  as  he  can,  whilft  they  continue 
in  it :  he  might  rather  very  juftly  be  charged  with 
cruelty,  if  he  was  to  do  otherwife.  This  then  being 
the  principal  inftance  of  kindnefs,  that  every  perfon, 
who  has  children,  is  obliged  to  ;  their  claim  to  inherit 
his  goods,  upon  the  principle  already  laid  down,  will 
ftand  firft,  if  he  dies  inteftate. 

*■  What  we  fay  of  children,  in  the  firft  degree  of 
defcent,  may  likewife  be  applyed  to  thofe  of  the  fecond 
or  third  degree,  that  is,  to  a  man's  grandchildren,  or 
great-grandchildren.  Where  the  immediate  parent  of 
fuch  defcendants  is  dead,  and  cannot  inherit  the  goods 
of  the  gr3,ndfather  or  great-grandfather  ;  the  children, 
upon  their  remote  parents  dying  inteftate,  inherit  his 
goods  ;  not  only  becaufe  they  ftand  in  the  place  of  their 
father,  who  would  have  inherited,  if  he  had  been  alive  ; 
but  becaufe  it  is  the  duty  of  the  remote  parent,  as  the  re- 
mote caufe  of  their  exiftence,  to  fhew  them  all  the  kind- 
nefs in  his  power. 

"*  Grot.  ibid.  §  IV.     e  Grot.  ibid.  §  V.    ^Grot.  ibid.  §  V. 
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Children       VIII,  « But   fuppofe  it   fhould  happen,  as  it  fomc- 

why    pre- 
ferred   to  times  does,  that  a  perfon^  who  dies  inteftate,  fhould  leave 

parents  in  children,    and  that  his  parents  likewifc   Ihould   furvive 
intelti.te  ,  *^  ^ 

fucccffi-      him.     As  he  owed  a  duty  to  his  children,  fo  he  owed  % 

duty  to  his  parents  :    his  gratitude   for  the   kindnefs, 

which  he  received  from    them    in    their  bringing  him 

up,    would  oblige  him  to  make  fome  return  of  kindnefs 

to  them  :    it  would  in  particular  oblige  him   to  provide 

for  them,  as  well  as  he  could  ;  if  by  age,   or  infirmity, 

or  any  other  accident,  they  were  rendered  incapable  of 

providing  for  themfelves.     But  then  it  is  to  be  obferved, 

that  there  is  a   natural   reafon,   why  parents  ihould  be 

left  out  in   an  inteftate  fucceffion,    at  leaft  where  the 

eftate  is  of  antient  inheritance.     Such  eftates  may  come 

to   a  man  from  fome   remoter  relation  by  will  ;   but 

the  ufual  courfe  of  them  is,  that   they  come   to  him 

from  his  parents.     If  therefore  the  rule  for  difpofing  of 

them,   where  a  man  dies  inteftate,  will  be  moft  natural, 

when  it  is  moft  agreeable  to  the  ufual  courfe  of  fuch 

eftates  ;    fince  the  general  prefumption  is,    that    they 

came  from  his  parents  ;    the  confequence  will  be,   that 

in  a  general  rule  for  difpofing  of  them,  as   his  parents 

cannot  be  fuppofed  to  be  in  exiftence,  fo  no  regard  can 

be  had  to  them.     This   rule  may,    by  a  reafon   taken 

from  the  common  courfe  of  nature,    be  extended  fo  far 

as  to  take  no  notice  at   all  of  a  man's  parents  in   any 

inteftate  fucceflion,  where  he  leaves  children.     In    the 

common  courfe  of  nature  a  man's  parents,   efpecially 

if  he  has  lived  long  enough  to  have  children   of  his 

own,   do  not    ufually  furvive   him.     If  therefore    his 

parents  are  entirely  left  out  of  an  inteftate  fucceflion, 

where  he  leaves  children,   it  may  be  upon  a  general  per- 

fumption,  that  he  has  then  no  parents  in  being. 

e  Grot,  ibid.  §  V. 
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IX  ''  When  an  inteftate  perfon  leaves  no  children ;  The  fame 
we  are,   in  the  difpofition  of  his   goods,   to  confider,  gove^rns^ 
whether  they  came  to  him  by  inheritance,   or  were  of  *^^  fucccf- 

•  ^  •  T         •  1  r  i  1  •     fion  where 

his  own  acquilition*       In  either  cale  a  regard  to  his  an        in- 
duty,    confidered   as   the    principle,    upon    which   the  I^^^**^ 
claim  of  inheritance  was  introduced,  is  to  govern  the  children, 
fucceflion   and    to    point    out    who    fliall   be   his   heir. 
Such  goods,    as  came  to  him  from  his  anceftors,  laid 
him  under  an  obligation  of  gratitude  to  them,   from 
whom  they  came.     If  they  defcendcd  from  his  father, 
the  return  of  gratitude    is  due  to  him ;    if  from   his 
mother,   it  is  due  to  her.     And  yet,  though  the   duty, 
which  governs  the  fucceflion,  immediately  refpeiSts  his 
parents ;    fome  reafons,  already  afligned  will  ferve  to 
fhew  us,  why  they  fhould   be   excluded   from    inherit- 
ing in  their  own  perfons ;  if  the  inheritance  is  ordered 
by  fuch  general  rules  as  the  courfe  of  nature  would 
fuggeft  to  us.     There  is  a  natural  prefumption,  that  a 
mans  parents  do  not  furvive  him ;    and  though  fuch 
eftates,    as   we  are   now   fpeaking   of,    might   poffibly 
have  come   to  him  by  will  from  fome  other  anceftor, 
and  not   from   his    immediate   parents,    yet  the   more 
ufual  defcent,   in  eftates  of  antient  inhefitance,   is  from 
the  parents  themfelves.     And  fince  fuch  general  rules, 
as  are    to    govern  thefe   fucceffions,    are   to    be  taken 
from  what  is  commonly  the   cafe ;    it  follows  that  the 
parents  of  the  inteftate  perfons  are  very  reafonably  left 
out  of  the  fucceflion,   where  the   eftate  to  be  difpofed 
of  is  antient  inheritance  ;    upon  account  of  the  general 
prefumption,  that  fuch  eftate  came  from  the  parents, 
and  confequently  that  his  parents  do  not  furvive  him. 
As  it  is  prefumed  therefore  not  to  be  in  his  power  to 
pay  the  debt  of  gratitude  to  them  in  their  own  per- 
fons, he  can  only  pay  it  to  their  reprefentatives,   that 
is,  to  thofe,   whom  his  parents,   if  they  had  been  liv- 

j^Grot.  ibid.  §  IX. 
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ing,  would  have  valued  in  the  next  place  to  them- 
felves.  Thefe  reprefentatives  are  the  children  of  his 
parents,  or  his  own  brothers  and  fifters.  The  duty  of 
gratitude  therefore,  which  he  owed  to  his  parents, 
for  the  eftate  of  antient  inheritance,  received  from 
them,  will  point  out  his  brothers  and  fifters  to  be  his 
heirs. 

But   fuppofe,     that   no   brothers    or   fifters   furvive 
him,   and  confequently  that  it  is  not  in  his  power  to 
make  a  return  to  his  parents  in  the  perfons  of  their 
reprefentatives  j    we  muft  then  go  another  ftep  back- 
wards ;    the  gratitude,    which  he  owed  to   his  ancef- 
tars,     for    the    inheritance,     defcended     from     them, 
would  lead  him  to  his  remoter  parents,   to  his  grand- 
fethers  or  grandmothers.     However  as  there  k  more 
reafon  to  fuppofe  them  to  be  dead  than  his  imm^iate 
parents,    he  could   only  fhew   his  gratitude    to   thefe 
remoter  parents  in  the  perfons  of  their  reprefcntativt% 
who  are  his  uncles  or  his  aunts. 

If  there  are  no  fuch  reprefentatives  to  take,  in  an 
inteftate  fucceffion,  the  obligation  of  gratitude  ceafes  *, 
and  eftates  of  antient  inheritance  are  difpofed  of  in 
the  fame  manner  with  eftates  of  a  mans  own  acquifi- 
tion.  And  we  are  next  to  confider  in  what  manner  the 
principle  of  doing  a  mans  duty  for  him  will  lead  the 
law  to  difpofe  of  fuch  eftates  as  thefe,  when  he 
dies  without  children. 

*»  What  a  man  has  acquired  himfelf  Is  not  chargeable 
with  any  debt  of  gratitude,  as  it  did  not  defcend  to 
him  by  the  favour  of  any  one.  So  that  in  thefe  cir- 
cumftances  he  has  no  other  duty  to  regard  :  but 
that  of  kindnefs  or  good  will  in  general.  Now  the 
ties  of  friendftiip  are  often  much  clofer  in  a  man's  own 
opinion,  than  thofe  of  blood  :  we  have  often  a 
ftronger  inclination  to  be  kind  to  our  friend,    than  to 

b  Grotius,  Ibid.  §  X. 
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our  relations.  But  as  tlie  conne£l:Ions  of  friendfhip  arc 
arbitrary  and  accidental,  whilll  thofs  of  blood  are 
natural  and  uniform  ;  the  former  cannot  be  reduced  to 
the  fame  rule  or  come  under  the  fame  general  notice, 
that  the  latter  do.  Upon  this  account,  whatever  arbi- 
trary or  accidental  afFedlions  a  man,  whilft  he  was 
alive,  may  have  had  for  his  friend,  the  moft  natural 
prefumption  is,  that  he  loved  his  relations  better  than 
any  one  elfe,  and  that  he  ought  to  have  fhewn  his 
kindnefs  and  good-will  to  thofe  in  the  iirft  place,  who 
were  the  neareft  to  him  by  blood.  Thefe  therefore, 
upon  the  principle  already  laid  down,  have  the  firft  claim 
to  inherit  what   eftate  he  has    acquired  himfelf. 

X.  The  law  of  Mofes  fays,    *  «  Thou  fhalt   fpeak  P^'^*»     " 

i        1  •!  J  r    TT      1     /-     •  xr  f  miftaken 

unto  the  children  or   llrael,  raymg,  If  a  man  die,    and  in  his 


in- 


have  no  fon,  then  ye  fhall  caufe  his  inheritance  to  pafs  '^^P'"/**?** 

'  *^         on  of  the 

unto  his  daughter  :    and  if  he  have  no  daughter,    then  Mofaic 
ye  fhall  give  his  inheritance  unto  his  brethren  :    and  if   *^' 
he  have  no  brethren,  then  ye  fhall  give  his  inheritance 
unto  his  fathers  brethren  :   and   if  his  father  have  no 
brethren,  then  ye  fhall  give  his  inheritance  unto  his  kinf^ 
man,  that  is  next  to  him  of  his  family." 

Philo  maintains,  that  this  law  of  inteftate  fuccellioii 
does  not  exclude  the  inteftate's  father :  '^  "  for  it  would 
be  fenfelefs  to  imagine,  that  the  uncle  fliould  be  allowed 
to  fucceed  the  brothers  fon,  as  a  near  kinfman  to  his 
father,  and  yet  the  father  himfelf  be  denied  the  fame 
privilege.  But  fince,  as  this  writer  goes  on,  the  law 
of  nature  appoints,  that  children  fliouid  be  heirs  to 
their  parents,  and  not  parents  to  their  children, 
Mofes  pafled  this  cafe  over  in  filence,  as  ominous,  and 
unlucky,  and  contrary  to  all  pious  wifhes  and  defires  : 
left  the  father  and  mother  fliould  fecm  to  be  gainers 
by  the  untimely  death  of  their  children,  when  they 
ought  rather  to  be  afHidted  at  it.     Yet  by  allowing  the 

*  Num.  XXVII.  S,  9.  &c.  k  De  vit.  Mo»,  III.  pag.  689. 
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inheritance  to  uncles,  he  indiredlly  admits  the  claim  of 
the  parents,  in  order  both  to  preferve  decency,  and  to 
prevent  the  eftate  from  going  to  a  ftrangcr." 

He  here  allows,  that  in  the  order  of  nature  parents 
are  excluded  from  fucceeding  to  their  children  ;  and 
this,  one  would  think,  is  a  fufficient  defence  of  the 
law  of  Mofes.  He  had  however  another  point  in  view ; 
he  did  not  fo  much  defign  to  defend  the  law,  as 
to  explain  it  for  the  benefit  of  parents,  and  to  fhew, 
that  the  law,  though  it  does  not  name  them,  allows 
them  to  fucceed  to  the  eftates  of  their  children.  But 
any  one,  who  reads  the  paflage  here  cited  from  the 
law  of  Mofes,  and  compares  it  with  what  occurs  in 
the  fame  law  upon  the  fame  fubjedl,  will  find  reafon  to 
think  that  the  legiflator  has  a  particular  view  to  eftates 
of  antient  inheritance.  And  we  have  already  feen 
that,  the  general  prefumption  of  fuch  eftates  coming 
to  a  man  from  his  parents  is  a  fufficient  ground  for  leav- 
ing the  parents  out  of  the  fucceflion. 

There  Is  one  difpofitlon  made  by  this  law  of  fuccefli- 
on, which  differs  from  the  general  rules,  that  have  been 
mentioned  above  ;  and  that  is  the  difpofitlon  of  a 
mans  inheritance  to  his  fons,  exclufive  of  his  daughters  i 
fo  that  his  daughters  have  no  claim,  unlefs  he  dies 
without  fons.  This  part  of  the  law  was  relative  to 
the  civil  polity  of  the  Jews :  and  the  intent  of  it  was 
to  obtain  a  purpofe,  which  the  legiflator  had  in  view, 
of  maintaining  an  equality  of  fortune  amongft  the 
people,  by  keeping  the  fame  quantity  of  land,  not 
only  within  the  fame  tribe,  but  likewife  within  the 
fame  family.  Now  if  the  daughters  had  fliared  with 
the  fons ;  they  by  marrying  into  other  families  would 
have  carried  a  great  part  of  the  inheritance  out  of 
their  own.  The  law  therefore  poftpones  their  claim, 
and  only  gives  them  a  claim  in  cafe  there  are  no  fons. 
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And  even  then,  though  it  cannot  obtain  its  firft  inten.- 
tion  of  keeping  the  inheritance  within  the  fame  family, 
it  takes  care  to  keep  it  within  the  fame  tribe,  by  enjoin- 
ing, '  that  fuch  heirelTes  fhould  marry  to  whom  they 
think  beft,  only  to  the  family  of  the  tribe  of  their  father. 

XI.  Though  the  order  of  fucceffion,   which  we  have  Order    of 

.     .  fucceffion 

been  defcribing,   is  called  a  natural  one  ;    yet  it  is  not  maybeva- 

for  that  reafon  fo  fixed  and  fettled,    '^s  to  make  it  unnat-  ""'5^  ^^  ^^' 

'  vil  lawi. 

ural   or  unreafonable  for  civil  laws  to  call  the  relations 
of'  an  inteftate  to  inherit  his  goods,     in  a  different  or- 
der.    If  this  is  a  natural  order  at  all,    it  is  only  fo  upon 
thefe  two  fuppoHtions  ;   firft,    that  civil  laws  have  eftab- 
liflied  inteftate  inheritance  ;  and  fecondly,    that  in  fuch 
cftabli{hment  they  proceeded  upon  the  fole  principle  of 
taking  care  to  difcharge  a  man's  duties   of  kindnefs  for 
him,   where  he  had   neglected  to  difcharge  them  him- 
felf.     But   civil  laws  have   commonly  fome  other  prin- 
ciples in  view,    befides  this,    fuch  as  are  relative  either 
to  the  civil  polity  of  the  ftate  itfelf,    or  to  the  condi- 
tions,   upon  which    the  individuals  hold  their  property. 
So  that,   notwithftanding  the  law  may  defign  in  general 
to  (hew  that  kindnefs  to  an  inteftates  relations,    which 
he  ought  to  have  fhewn  them,  by  difpofing  of  his  for- 
tunes   amongft    them,    a  regard   to   thofe  other  prin- 
ciples may  lead  it  to  difpenfe  this  kindnefs  in  a  different 
order  from  what  we  have  been  defcribing.     We  have 
juft  now  taken  notice  of  an  inftance  of  this  fort  in  the 
Mofaic  law,    which  though  it  calls  a  man's  children  to 
inherit  in  preference  to  all  others,   as  they  are  the  per- 
fons,    to  whom  he  owed  the  chief  regard  ;    yet  in  view 
to  the  defign  of  preferving  the  fame  lands  in  the  fame 
tribe,  and  as  much  as  might  be  in  the  fame  family,    it 
poftpones  the  claim  of  the  daughters,    and  gives  them 
no  fhare  in  the  inheritance,    where  there  are  any  fons. 

1  Num.  XXXVI.  6. 
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Upon  the  whole,  as  it  is  an  argument  of  a  fliallow  in- 
fight  into  matters  of  this  Ibrt,    to  charge  the  civil  law 
of  any  country  with  being  arbitrary  and    unreafonable, 
where  in  the  order  of  inteftate  i'ucceffions  they   deviate 
from  fuch  rules  as  would  arife  out  of  that  natural  affec- 
tion,   which  every  man  is  fuppofed  to  have  for  his   re- 
lations, according  to  their  nearnefs  to  him  in  blood  ;  fo 
on  the  other  hand,   no  reafons,  that  can  be  afligned  for 
fuch  deviations,    will  be   fatisfadtory,     unlefs   they  are 
taken  either  from  the  particular  civil  conftitution  of  the 
country,    and  the  purpofes,    which  fuch  a  civil  confti- 
tutio  1  has  in  view,    or  elfe  from  the  conditions,     upon 
which   every  individual,    who  is  a  member  of  the  civil 
community,   is  fuppofed  to  receive  and  to  hold  his  pro- 
perty. 
Tb«  f«c»        XII.  ""  If  a  man  by  any  public  or  folemn  afl  has  difm- 
ccflion  of  j^gj-ited  his  children,   in  his  life-time  ;    this  a6t  will  na- 

children 

maybe  cut  turally  prevent  their  claim  to  his  goods,  where  he  dies 
hcrjfon.' '  inteftate.  For  his  declared  intentions  concerning  his 
property  are  in  effedl  his  will  or  teftament :  fo  that  a 
child,  thus  disinherited,  has  no  more  claim  to  fucceed  to 
the  eftate  of  his  parent,  than  he  would  have  had,  if 
Itich  parent  had  exprefsly  excluded  him  by  will.  Such 
an  z£t  of  the  parent  in  his  life-time,  or  fuch  a  will 
made  by  him  at  his  death,  are  contrary  to  the  duty  of 
a  parent,  if  the  child  had  not  been  guilty  of  any  crime, 
which  might  deferve  fuch  ufage.  But  if  the  parent  had 
a  full  right  to  difpofe  of  his  goods,  as  he  pleafed  ;  the 
zdi  of  difherifon,  though  it  is  contrary  to  his  duty,  will 
not  be  void,  without  the  interpofition  of  the  civil  law. 
It  is  however,  as  we  have  before  obferved,  very  rea- 
fonable,  that  the  civil  law  fliould  interpofe  in  thefe 
cafes,  and  fet  afide  his  will,  or  make  void  his  adt  of 
difherifon,  fo  as  to  difpofe  of  his  eftate  in  fuch  a  man- 
ner, as  he  ought  in  duty  to  have  difpofed  of  it  himfelf. 

w  Grot.  ibid.  §  VII. 
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XIII.  "  There  is  a  fecond  exception  againiT:  a  child's 
fucceeding  to  an  inteftate  father;  and  that  is,  where 
proper  evidence  is  wanting,  that  the  perfon  whofe 
goods  are  in  queftion,  was  its  father.  Becaufe  if  there  is 
not  futHcient  ground  to  prefunie,  that  the  child  is  his 
own,  it  does  not  appear  to  have  been  his  daty  to  pro- 
vide for  fiich  child.  Now  the  ground  for  prefuming 
the  child  to  be  his  own  is,  that  it  was  born  in  mar- 
riage. For  iince  by  marriage  the  wife  is  placed  under 
the  infpedlion,  and  is  in  the  cuftody,  of  her  hufband  j 
it  is  reafonable  to  fuppofe,  that  he  has  kept  all  other 
men  from  her,  and  confequently  that  the  children, 
which  fhe  bears,  are  his  own.  Nor  does  it  appear,  that 
where  the  law  has  eftablillied  a  right  of  inheritance, 
fuch  children  could  claim  in  virtue  of  their  father's  ac- 
knowledging them  by  any  public  acft,  unlefs  the  fame 
law  had  allowed  of  the  validity  of  fuch  acknowledg- 
ment. For  inftance,  where  adoption  is  allowed  of,  a 
man  might  as  well  adopt  fuch  children  born  out  of 
marriage,  as  any  other  perfons  j  and  then  the  effe6l  of 
his  having  adopted  them  would  be,  that  they  might 
inherit  as  his  children.  But  where  adoption  is  an  acSt 
unknown  to  the  law,  an  eftablifhed  right  of  in- 
heritance extends  to  them  only,  to  whom,  in  the 
eye  of  the  law,  the  inteftate  owed  a  duty  ;  and  thefe  are 
fuch  only  as  are  known,  by  the  legal  evidence  of  a  mar- 
riage with  their  mother,  to  have  been  his  children. 

XIV.  Now  we  are  fpeaking  of  the  claim,  which  Uncertain- 
children  have,  of  fucceedins  to  the  eftate  of  their  intef-  J_y^f^'"*^ 
tate  parent  ;  it  may  be  proper  to  enquire,  how  far  fuch  <'^''<1  fr^ni 
children,  if  they  are  infants,  and  how  far  infants  in  toan^InteS 
general,  are  capable  of  making  a  derivative  acqui-  ^^^^  P^* 
lition  of  property.  I  fay  a  derivative  acquiiition  ; 
becaufe  I  fuppofe  it  to  be  evident,  from  what  has  been 

faid  already,    that  they  cannot  pofilbly  make  an  origin- 

n  Grot.  Ibid.    §  VIII, 
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al  acquifitlon.     And  fince  the  cafe  of  madmen  and  of 
idcots    is    nearly  the    fame    with   that   of  infants,    wc 
may  take  this  opportunity  of  confidcring  how  far  any 
of  them  are  capable  of  acquiring   property  derivatively. 
No  derivative  acquifition,  as  has  been  fliewn  already, 
can  be  made  without  the  intention,    defign,    or  confent 
of  the  party,  who  makes  it,    and  without  fome  decla- 
ration or  notification  of  fuch  intention,   either  by  words 
or  by  actions.     But  flnce  there  can  be  no  fuch  intention, 
and  no  fuch  notification,  where  there  is  no  ufe  of  rea- 
fon  -,  it  follows,  that  infants,  who  are  not  yet  come  to 
the  ufe  of  reafon,  that  ideots,  who  never  will  arrive  at 
it,   and  that  madmen,    who  have  loft  it,  are   naturally 
incapable  of  acquiring  property. 

There  is  indeed   one   queftion  relating  to  madmen, 
in  which  infants  or  ideots  are  not  concerned.     Infants 
cannot  acquire  property,   whilft  their  natural  incapaci- 
ty continues,  and  ideots  can  never  acquire  it,    as  long 
as  they  live  :  we  cannot  therefore    a  Ik,   whether  they 
are  capable  of  keeping  or  holding  property,    after   they 
have  acquired  it.     But   fince  men,   who  were  once  of 
found   underftanding    and    have  pafTed    their  infancy, 
may  lofe  their  fenfes  afterwards,    and  become  mad  ;    we 
may  a£k  whether  they,  by  thus  lofing  the  ufe  of  their 
reafon,  ceafe  to  have   property  in  thofe  goods,  which 
they  had  before  acquired.  And  certainly  where  the  de- 
fign of  keeping  property  in  goods   ceafes,    where  there 
is  no  intention  of  excluding  others  from  the  ufe  or  pof- 
feflion  of  them,   the  right  of  property  is  at  an  end  :   an 
intention  to  keep  up  this  claim  is  as  necefTary  to  main- 
tain it,  as  an  intention  to  acquire  fuch  a  claim  is  to   be- 
gin it.     But  fince  this  intention  ceafes  with   the   ufe  of 
reafon  j   madmen  by  the  law  of  nature  are  no  more 
capable  of  keeping  property,  than  they  are  of  acquir- 
ing it. 
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XV.  °  Grotius  imagines,    that  infantsj   ideots,    and  Tnfants, 
madmen  are  made  capable  of  accepting   and  of  retain-  ln!d**'^ 
ing    property    by    the    common   confent  of    mankind,  naturally 
which  coniiders  them  as    parts   of  the   human  fpccies ;  ^f  propcr- 
and    by  this  fi^lion,   that    is,    by  confidering  them   as  "^  proper- 
part  of  the  human  fpecies,   they  are  looked  upon    to 
have  fo  much  reafon,   as  will  render  them  capable,    like 
the  reft  of  the  fpecies,  to  accept  and  to  hold  property. 
3ut  then  he  obferves,    that  though  human   laws,    fuch 
for  inftance  as  what  he  calls  the  law  of  nations   derived 
from  the  common  confent  of  mankind,    may  fuppofe 
what  is  contrary  to  it.     The  right  therefore  of  proper- 
ty in  infants,  or  ideots,    or  madmen,   as   far  as    it  de- 
pends upon   fuch   a  law,   can   extend  only  to  the  ac- 
quiiition  and  pofleflion  of  things,  but  not  to  the  ufeof 
them,  or  to  the  power  of  alienating  them.     Now  it  does 
not  appear  to  me,    that  a  fuppofition   of  their  capacity 
to  ufe  or  to  alienate  their  property  is  at  all  more  con- 
trary to  nature,  than  a  fuppofition  of  their  capacity  to 
take  and  to  retain  it.     Reafon  is  as  neceflary  in  one  of 
thefe  a(rts,  as  it  Is  in  the  other :   he,    that  has  not  the 
ufe  of  reafon  cannot  indeed  alienate   his   property,    but 
neither  can  he  acquire  property  :    and  if  it  is  contrary 
to  nature  to  fuppofe  him  to  have  the  ufe  of  reafon  for 
one  purpofe,  it  muft  be  as  contrary  to  nature   to  fup- 
pofe him  to  have  the  ufe  of  it   for  the  other    purpofe. 
Since  therefore  it  is  granted,   that   the  common  confent 
of  mankind  cannot,    without  going  contrary  to  nature 
fuppofe    infants,    or  ideots,    Or  madmen,   to    have    fo 
much  ufe  of  reafon  as    to  make  them  capable  of  ufing 
or   of  alienating   their  property,     we   may    reafonably 
conclude, .  that  neither  is  it  any  common  confent   pro- 
ceeding upon   this  principle,    which   makes    them  ca- 
pable of  taking  and  holding  it.     Indeed  an  incapacity 
of  uling  or  of  alienating  is  inconfiftcnt  with  the  notion 

o  Grot.  L.  II.  C.  III.   S  VI. 
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of  property,  unlefs  we  fuppofe  that  property  to  be  a 
limited  one  :  becaufe  full  property  in  a  thing  implies  a 
power  of  uling  it,  and  difpofing  of  it,  in  what  manner 
we  pleafe.  If  therefore  both  by  the  law  of  nature,  and 
by  this  fuppofed  fi6lion  of  the  law  of  nations,  infants, 
and  ideots,  and  madmen  are  incapable  of  uling  and  of 
alienating  goods,  ihcy  muft  be  deemed  equally  inca- 
pable of  having  full  property  in  them. 
Law  of  XVI.  It    is    obvious    to    afk   here,    what    is    meant, 

^Tonelv  when  we  fpeak  of  the  eftate  or  the  goods  of  infants, 
explained  qj.  ideots,  or  madmen  ?  If  they  have  no  property  in 
tius.  fuch  eftate  or  goods,  why  do  we  call  them   theirs  ?  and 

fince,  if  they  have  no  property  in  the  things  fo  called, 
thofe  things  are  either  the  property  of  no  man,  or, 
where  inheritance  has  been  eftablifhed,  are  the  proper- 
ty of  the  next  heir,  who  is  under  no  incapacity ;  the 
next  queftion  will  be,  why  may  not  any  one  feize  up- 
on fuch  eftate,  as  being  become  common  ;  or  however 
why  may  not  the  next  heir  confider  it  as  his  own,  if 
there  is  any  fuch  heir  ?  Certainly  this  might  be  done, 
if  no  pofitive  law  interpofed  to  hinder  both  the  next 
heir  in  fucceflion  from  entering  in  his  own  right,  and 
to  hinder  all  others  perfons  from  feizing  upon  fuch 
things,  as  would  belong  to  an  infant,  or  ideot,  or  mad- 
men, if  they  were  capable  of  property.  But  then  thefe 
laws  do  not  interpofe  by  a  fiction,  that  infants  or 
ideots  or  madmen,  as  parts  of  the  humane  fpecies  are 
capable  of  acquiring  and  holding  property ;  they  in- 
terpofe by  taking  thofe  things  into  their  cuftody,  or 
by  guarding  them  for  the  benefit  of  him,  who  would 
be  the  owner  of  them,  if  he  was  capable  of  property. 
And  thus  all  other  perfons  are  prevented  from  making 
any  acquifition  of  them,  not  in  virtue  of  any  fuppofed 
exclufive  right  in  him,  but  merely  by  the  authority  and 
prohibition  of  fuch  law. 
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In  the  mean  time  the  things  are  called  his,  not  bc- 
caufe  they  are  fo,  but  becaufe  the  effect  of  the  law  in 
refpedl  of  all  other  perfons  is  the  fame  with  the  effe£t 
of  an  exclufive  right  in  him.  I  fay  in  refpe<St  of  all 
other  perfons ;  for  in  refpe(St  of  himfelf  the  effedl  is 
not  the  fame :  an  exclufive  right  of  property  either 
real  or  fuppofed  would  give  him  the  power  not  only 
of  keeping,  but  llkewife  of  ufing  or  of  alienating  his 
goods ;  whereas  the  mere  cuftody  of  the  law,  though 
it  hinders  others  from  feizing  upon  them,  does  not 
produce  any  fuch  power  in  the  perfon,  for  whom  they 
are  kept. 

When  things  as  thus  kept  for  the  benefit  of  infants, 
they  are  in  the  cullody  of  the  law,  till  thofe  infants  ar- 
rive at  the  ufe  of  reafon,  and  then  their  property  be- 
gins. When  they  are  kept  in  the  fame  manner  for  the 
benefit  of  madmen,  the  cuftody  is  precarious  and  tem- 
porary :  for  fince  madmen  are  frequently  known  to 
recover  the  ufe  of  their  reafon,  and  are  therefore  al- 
ways deemed  capable  of  recovering  it,  their  property 
can  be  in  the  guardianfhip  of  the  law  only  till  this  event 
happens  ;  and  fince  it  is  uncertain  at  what  time  it  will 
happen,  the  cuftody  of  their  property  is  precarious.  But 
when  things  are  kept  for  the  benefit  of  ideots,  the 
cuftody  is  perpetual,  that  is,  it  lafts  as  long  as  the 
ideot  lives :  becaufe  ideots  are  fuch,  as  never  had  and 
never  can  have  the  ufe  of  reafon. 
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CHAP.      VIII. 


Of  Prefcription. 

|.  What  Prefcription  isy  and  on  what  founded,  11.  IVhy 
long  pojfejjlon  is  necejfary  to  claim  by  prefcription, 
III.  W^hy  uninterrupted  pojfejjlon  is  neceffary.  IV.  Why 
honejl  poffejfion  is  neceffary,  V.  Prefcription  extends  to 
incorporeal  things,  VI.  ObjeEtion  to  the  natural  foun- 
dation  of  prefcription,  VII.  Some  grounds  to  believe 
prefcription  to  have  been  eflahlifhed  by  an  univerfal  con- 
fent.  VIII.  What  length  of  time  gives  an  equitable  claim 
by  prefcription,  IX.  Prefcription  holds  againji  perfons 
u?iborn. 

What  pre-  I.TJ^ESCRIPTION  is  a  right  to  a  thing  acquired  by 
fcnption         ^     Icng,    honeft,     and    uninterrupted    pofTeffion ; 
w-hatfoun-  though  before  fuch  pofleflion  fome  other  perfon  and  not 
the  poflefTor  was  the  owner  of  it. 

^  This  right  in  the  poflCelTor  is  founded  upon  the 
prefumed  derelidtion  of  the  proprietor.  It  is  not  in- 
deed agreeable  to  the  law  of  naSfure,  that  any  moral  ef- 
fedl,  fuch  for  inftance  as  the  lofs  or  the  acquifition  of 
a  right,  fliould  follow  upon  the  bare  intention  of  the 
mind  :  but  when  the  intention  either  of  parting  with, 
or  of  acquiring  a  right  is  fufficiently  declared,  it  is  na- 
tural, that  fuch  an  intention  fhould  produce  its  efFe^H:. 

Now  our  intentions  may  be  made  known  either  by 
words  or  a£ls.  We  may  indeed  falfify  in  our  words, 
or  we  may  diflTemble  in  our  behaviour :  it  is  poflible, 
that  we  may  fay  one  thing,    when   we  mean  another, 

a  Grot,  L.  II.  C  VI.    §  I,  IF,  III,  IV,  V. 
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or  that  we  may  behave  in  fuch  a  manner  as  to  deceive 
mankind,  and  make  them  beheve  our  defigns  to  be 
different  from  what  they  are.  There  is  therefore  no 
ftri<ft  and  neceflary  conne^lion  between  our  intentions 
and  the  figns,  whereby  we  teftify  them.  It  muft  however 
be  allowed,  that  our  a^s  may  be  as  certain  marks  of 
our  intention,  as  our  words  ;  which  is  all  we  need  con- 
tend for.  Thus  we  may  rcleafe  a  debtor,  not  only  by  a 
verbal  declaration,  but  by  delivering  up  or  by  cancelling 
his  bond  :  and  in  like  manner  what  we  throw  away  is  as 
plainly  relinquifhed,  as  if  we  had  declared  our  defign 
to  relinquifh  it  in  fo  many  words. 

The  a^ts,  by  which  we  may  notify  our  intentions, 
are  either  pofitive  or  negative  ;  that  is,  our  intentions 
may  appear  either  from  our  actions  or  our  omiffions. 
**  When  any  thing  is  tranfa(5led,  in  which  a  man  is 
concerned,  if  he  is  prefent  at  the  time,  and  does  not 
contradict  it ;  the  prefumption  from  his  filence  is,  that 
he  confents  to  it.  If  goods  are  fhipwrecked,  or  cattle 
have  ftrayed,  and  the  owner  neither  fends  out  to  look 
for  them,  nor  endeavours  by  any  means  to  recover  them, 
the  moft  obvious  conftruClion  of  his  neglect  is,  that  he 
defpairs  of  finding  them,  and  difregards  or  gives  up  any 
claim,  that  he  had  to  them.  In  like  manner,  if  he  fuf- 
fers  another  to  keep  pofleffion  of  his  goods,  without  lay- 
ing claim  to  them,  when  he  both  knows  where  they  are, 
and  is  at  liberty  to  claim  them,  this  neglect  is  fairly  pre- 
fumed  to  be  a  mark  of  his  intention  to  part  with  them  : 
and  when  the  owner  has  thus  relinquifhed  them,  they 
become  the  property  of  the  poflelTor,  as  the  firft  occu- 
pant of  them. 

It  is  necsflary  however  to  remember  that  in  this,  and 
in  all  other  inftances,  where  a  man's  negle£t  to  claim 
is  deemed  a  mark  of  his  intention  to  relinquifh  his 
goods,  it  is  requifite  that  his  filence  lliould  not  arife 

*»  Num.  XXX.  4.  II. 
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either  from  Ignorance  or  from  fear.  If  he  does  not 
claim  his  goods,  either  becaufe  be  does  not  know 
what  are  his  goods  or  who  is  in  pofTeffion  of  them,  or 
becaufe  he  is  under  fome  reftraint  and  is  afraid  to 
claim  them ;  his  filence  in  fuch  circumftances  can 
be  no  mark  of  his  intention  to  part  with  them  : 
fuch  filence  plainly  arifes  from  another  caufe,  and 
therefore  neceffarily  requires  another  conftrudlion. 

pSion^       ^^'  ^^°^    '^^'^^   ^^s   been   faid   it   will  appear,    that 
neceffary    prcfcrlptlon  Cannot  proceed  but  upon  long  poiTeffion, 
by    ''pr^  "°^    becaufe    length    of   time    operates   as  an   eiEcient 
fcription.    caufe  to  produce  a  right  in  the  poffeiTor ;    but  becaufe 
it  is  neceffary  in   order  to  make  the   owners  filence   a 
reafonable   ground   to    prefume,     that    he    intends    to 
relinquifh  his  property.     If  his  negle£l:  is  of  fhort  con- 
tinuance,   it  may  be  owing  either  to  his   ignorance  or 
his  fear  :    he  might  not   know  what  things   he   had  a 
right  to,   or  he  might  not  know  who  was  in  pofTeffion 
of  them ;    or  if  he  knew  both  thefe   particulars,    yet 
flill  he  might  be  afraid  to  make  his  claim.     But  in  the 
courfe   of  a   long   time,     it  is   reafonable  to   imagine, 
that  he  might  have  come  to  the  knowledge  both  of  his 
claims,  and  of  the  perfon  who  is  in  pofTeffion  of  what 
belongs  to  him,    and  that  he  might  likewife  by  fome 
means  or  other  be  able  to  remove  his  fears,   or  at  leafl 
to  find  fome  opportunity  of  declaring  his  right  without 
any  danger.     Length  of  time  therefore  determines  his 
filence  or  negleft  to   be  a  mark    of  his  intention   to 
relinquifh    his    right  j     as     it     affords     a     reafonable 
prefumption,     that   fuch   filence   or   negle<5t     was   not 
owing  either  to  ignorance  or  to  fear. 
"Why  un-       III.  Uninterrupted  pofTeffion  is  plainly  neceffary  to 
e"dpdTdlf-  &'^^^  ^^^  pofTefTor  a  right  by  prefcription  ;    becaufe  hi^ 
oil    necef-  right  depends  upon  the  prefumptive   dereli£lion  of  the 
claim    by  owuer ;  and  there  can  be  no  prefumption  ot  his  having 
lioa.^'^'     rellnquifhed,  where  by  any  claim  of  his  he  has  inter- 
rupted the  pofTeffion, 
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IV.  It  is  to  be  farther  obferved,  that  prefcriptlon  ^^Y  *^o; 
cannot  proceed  without  honeft  pofleffion.  If  the  fcflinn  nc- 
pofleiTor  came  diflioneftly  by  the  goods,  though  his  "^'^^'■y 
poiTeilion  is  ever  fo  long  or  ever  fo  quiet,  he  acquires  by  pre- 
no  claim  to  them.  We  may  leveral  ways  become  ^"^'^  ^°^ 
honeftly  pofleffed  of  what  belongs  to  another  man, 
without  having  any  right  to  it,  when  we  are  firft 
poffefled  of  it.  Suppofe,  for  inftance,  that  the  thing 
has  been  given  us  by  any  one,  who  was  not  the  true 
owner  of  it,  though  we  thought  he  was  ;  fuppofe  we 
have  purchafed  it  of  any  one,  who  had  obtained  it 
by  force  or  by  fraud,  without  our  knowing  how  he 
obtained  it ;  or  fuppofe  we  have  found  it,  and  have 
endeavoured  without  fuccefs  to  find  out  the  true 
owner ;  in  any  of  thefe  cafes  our  pofTeffion  is  honeft, 
though  the  thing  poffefled  is  not  our  own.  Where 
pofTeffion  of  a  thing  begins  after  fuch  a  manner  as  this, 
without  any  difhonefty  in  the  pofTefTor,  and  has  been 
continued  for  a  confiderable  length  of  time  with- 
out being  interrupted,  it  will  give  him  a  right  to  the 
thing.  But  if  his  pofTeffion  was  difhonefl  in  the  firfl 
inftance,  he  can  acquire  no  fuch  right.  All  difhoneft 
pofTeffion  implies,  that  fome  fraud  or  fome  violence 
was  made  ufe  of  in  obtaining  it.  Where  fraud  is  made 
ufe  of,  the  owner  is  certainly  ignorant  of  fomething, 
which  he  ought  to  know ;  and  where  violence  is 
made  ufe  of,  the  owner  is  certainly  in  fome  fear. 
Now  length  of  time  afTords  only  a  prefumption,  that 
the  ignorance  or  fear  of  the  owner  are  removed  :  and 
confequently,  fince  no  prefumption  can  prevail  againft 
a  certainty,  no  length  of  time  can  fo  far  take  away  the 
ignorance  or  the  fear  of  the  owner,  in  the  cafe  of 
diflioneft  pofTeffion,  as  to  render  his  filence  a  fufficient 
fign  of  his  intention  to  quit  his  claim.  As  his  ignorance 
or  his   fear  were  certain  at  firft,  the  fame  ignorance 
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or  the  fame  fear  muft  be  fuppofed  to  continue  till  they 
are  certainly  removed.  Length  of  time  affords  only  a 
prefumption,  that  they  are  removed.  Therefore  length 
of  time  does  not  remove  them  fufficiently.  But  iince 
as  long  as  his  filence  is  underftood  to  arife  either  from 
ignorance  or  from  fear,  it  cannot  reafonably  be  looked 
upon  as  a  lign  of  his  intention  to  relinquifh  his  right, 
and  upon  that  account  the  right  of  the  pofleflbr  can- 
not take  place  ;  it  follows,  that  no  pofTefljon  though  for 
a^ great  length  of  time  and  without  interruption,  can 
give  a  right  by  prefcription,  if  it  began  difhonefUy. 
Prefcrip-        V.  When  we  fay,  that   things  may  be  acquired   bjf: 

tioh      ex-  .  ,      n        1 

tends     to  preicnption,    we    mult     be  underitood    to  mean,    n<Mf! 

incorpo-     Qj^jy  corporeal,     but    likewife  incorporeal  things.     Ju-. 

things.  x;ifdi^ion  or  fovereignty  may  be  acquired  ia  this 
manner,  as  y^ell  as  laad  or  moveable  goods.  Lawj^ , 
may  be  repealed  ;  cuftoms  may  be  eftablifhed  into, 
laws  ;  civil  conftitutions  of  government  maybe  altered  ;, 
fubjects  may  enlarge  their  privileges  j  governors  m^X, 
extend  their  prerogative  ;  not  only  by  exprefs  appoint- 
ment or  compadl,  but  likewife  by  fuch  a  tacit  agree-, 
ment  as  this  of  prefcription.  But  it  is  not  neceflary  to. 
enter  into  this  matter  now  ;  becaufe  there  will  be  a  more, 
proper  opportunity^  when  we  come  to  explain  the  law^ 
of  nature,   as  it  refpedls  civil  focieties. 

Obje<Jtion        VI.  The  principle,  upon  which  the  claim  of  pre-. 

turalfoun-  fcription  is  founded,   according  to  the  law  of  nature, 

dation   of  25  f^^  gg  ^g  jjj^yg  ygj.  explained  it  is  only;  prefumption 

prefciip-  ^  *  .  . 

tion.  or  conje(Slure.     "  The  owner  of  the  thing,  which  the 

prefent  poffefTor  claims,   is  prefumed    to  have  quitted 
his  right  to  it,  merely  becaufe  he  has  been  filent  about 
it,    and   has  neglected  to   claim  it  for  a   long    time. 
Mankind  indeed  might  by  common   confent  eftabliifr 
fuch  a  filence  into  a  (landing  mark  of  an  intention  to 
relinquifh,    in  the  fame  manner  as,  by  a  like  common. 

c  Grot.iWd.  §  VIII. 
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confent,  they  have  affixed  a  certain  and  determinate 
fiornificatipn  to  words,  which  in  themi<;lves,  without 
fuch  confent  and  eftabliflament,  have  no  fignification  at 
all.  But  without  an  eftablifhment  or  confent  of  this, 
kind,  the  owners  filence  alone,  though  of  ever  fo  long 
a  continuance,  would  be  too  precarious  a  mark  of  his 
intention  to  relinquifli  his  right  for  any  certain  and 
uniform  claim  of  the  pofTefTor  to  be  founded  upon  it. 
Mankind,  as  far  as  we  can  learn  what  their  inclination 
is  by  conftant  experience,  are  generally  difpofed  to 
k^.ep  what  they  have  gotten,  and  not  to  relinquifli  it, 
without  good  and  fufficient  reafons  for  fo  doing.  Any 
negle£^  therefore  to  claim  what  is  their  own,  if  we, 
would  interpret  it  agreeably  to  the  nature  of  mankind, 
as  we  learn  from  conftant  experience  what  that  nature 
i$)  cannot  well  be  looked  upon  as  a  mark  of  their 
intention  to  relinquifli  their  right  *,  unlefs  fome  other 
good  and  fufficient  reafons  appear,  why  they  fliould 
relinquifli  it:  their  general  temper  and  inclination  will 
rather  lead  us  to  fuppofe,  that  fuch  negle£l  or  fllence  may 
have  been  owing  to  ignorance  or  fear. 

To  fupport  the  right  of  prefcription  upon  natural 
principles,  it  is  fometimes  explained  in  a  different 
manner.  This  right  is  faid  not  to  take  place,  till  a 
man  has  been  in  pofleffion  of  the  thing  claimed  for 
time  immemorial,  and  that  as  no  other  proprietor  can 
then  appear,  befides  the  prefent  pofleiTor,  he  alone  is 
to  be  looked  upon  as  the  true  proprietor :  becaufe  a 
claimant,  who  does  not  appear,  and  a  claimant,  who 
does  not  exift,  are  in  a  moral  view  the  fame  thing. 
Now  if  by  time  immemorial  is  here  meant,  fuch  a 
length  of  time,  that  no  memory  can  poffibly  go  far- 
ther back  ;  the  poffeflbr  of  the  thing  muft,  after  fuch 
time  immemorial,  be  undoubtedly  the  proprietor  of 
it :   but  then  he  cannot  well  be  faid   to  have  a  right 


14©  I  N  S  T  I  T  U  T  E  S     O  F  B.  I. 

to  it  by  prcfcrlption  ;  becaufe  his  right,  upon  this 
fuppofition,  will  not  differ  at  all  from  a  right  by 
firll  occupancy.  For  certainly  where  there  neither 
are  nor  can  be  any  traces  of  any  other  owner,  be- 
fides  himfelf ;  he  muft  neceflarily  be  looked  upon  as 
the  firft  owner.  But  if  by  time  immemorial  any  time 
lefs  than  this  is  meant  *,  if  there  are  any  traces  of  a  for- 
mer owner,  though  fuch  former  owner  has  not  claimed 
for  many  years ;  it  will  be  as  difficult,  upon  this  prin- 
ciple of  poiTefllon  for  time  immemorial,  to  make  out  the 
pofTeiTors  right  to  the  thing  fo  poflefled,  as  upon  any 
other,  without  having  recourfe  to  fome  pofitive  eftablifh- 
ment. 
Some  VII.  The  circumftances  of  mankind  after   the  intro- 

fo^bclievc  du6tion  of  property,  and  after  poffeffion  had  been  long 
prefcrip-     1q(^  ^y  ^j-^g  q1<^  proprietor,  and  had   long  continued  in 

have  been  fome  Other  perfon,  would  make  fuch  a  claim  as  this  of 
b^^an  H'n^  prefcription,  generally  beneficial.  For  without  fuch  a 
verfal  law.  claim,  the  difficulty  of  afcertaining  the  right  of  either 
party  would  be  the  occafion  of  endlefs  difputes  and 
of  great  hardfhips.  Difputes  arifing,  after  poffeffion 
on  one  fiide  had  been  many  years  uninterrupted,  could 
not  eafily  be  decided  with  fairnefs  and  honefty  :  be- 
caufe it  would  be  difficult  either  for  the  fucceffor  or 
the  other  claimant  to  clear  up  their  title.  And  it  would 
be  a  hardfliip  to  turn  the  poffeffor  out  of  what  he  had 
quietly  enjoyed,  till  it  was  in  a  manner  grown  to  his 
patrimony,  efpecially  fince  the  former  proprietor 
cannot  in  general  be  fuppofed  to  want  it  much,  as  he 
had  been  able  to  live  fo  long  without  it,  and  to  pro- 
vide for  himfelf  by  fome  other  means.  The  ufefulnefs 
of  a  claim  is  indeed  no  proof,  that  fuch  claim  has 
in  fact  been  eftablilhed.  To  prove  this  we  muft  have 
recourfe  to  the  common  opinion  of  mankind,  as  it 
appears  in  their  conftant  praaice.     And  fince,  when  we 
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look  into  their  pra£lice,  we  find,  that  not  only  fuch  per- 
fons,  as  are  members  of  the  fame  civil  fociety,  but  thofe 
like  wife,  who  belong  to  different  communities,  plead 
prefcription  againft  one  another  ;  nay  fince  we  find 
that  when  one  nation  has  been  long  pofTefled  of  what 
did  formerly  belong  to  fome  other  nation,  the  pofTefTor 
maintains  his  right  to  the  thing  by  a  like  plea  ;  and 
that  fuch  a  plea,  if  it  can  be  well  fupported,  is 
generally  allowed  to  be  a  good  one  ;  we  have  reafon 
to  conclude,  that  the  claim  of  prefcription  has  been 
introduced  and  eflablifhed  by  a  like  common  confent 
with  that,  which  introduced  and  eflablifhed  the  claim  of 
property.  But  becaufe  prefcription  is  a  fort  of  limita- 
tion or  exception  in  the  right  of  property  j  it  is  necef^ 
fary  to '.look  a  little  farther  than  the  bare  eftabhibment 
of  fuch  a  right  in  order  to  fee  how  we  can  re- 
concile it  with  the  claim  of  property.  And  it  is  in 
this  part  of  the  queftion,  that  we  have  recourfe  to  the 
principles  already  explained,  to  the  prefumption,  that 
he  who  is  filent  for  any  great  length  of  time  and  does 
not  claim  his  right,  is  difpofed  to  relinquifh  it. 

VIII.  It    may   perhaps,    without    fome    exprefs    ap-  What 
pointment,  be  diiHcult  to  determine  for  what  length  of  J"^^  . 

r  f  o  time  gives 

time  a  perfon  mufl  be  in  pofTeflion  of  a  thing,  to  give  an  *!quita- 
him  a  claim  to  it  by  prefcription.     The  foundation  of  by      pj"! 
this    claim,  as  we  have   already  explained  it,  will  fliew  ^crlption. 
us,    that  the  time  muft  be  long  enough  for  prefuming, 
the  former  owner  of  the  thing  was  not  hindered  from 
putting  in  his  claim  either  by  ignorance  or  by  fear,  but 
muft  have  had  frequent  opportunities  of  knowing  both 
what  his  right  Is,  and  who  v/as  in  polTeffion  of  it,  and 
frequent  opportunities  likewife  of  releaflng  himfelf  from 
any  reflraints,    which   might  have  forced  him  againil 
his  will  to  be  filent  as  to  his  claim.     PoiTefyon  however 
for  time  immemorial,  if  the  meaning  of  the  words  is 
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rightly  explained,  feems  to  be  the  moft  equitable  time 
©if  poiTeflion  for  acquiring  a  prefcriptive  right. 

The  mod:  obvious  meaning  of  time  immemorial  is 
a  time  of  fuch  duration,  that  the  memory  of  no  man 
living  can  of  itfelf,  when  unaflifted  by  any  external 
evidences,  go  back  beyond  it.  A  poiTeffion  of  no 
longer  continuance  than  this  would  give  a  right  by 
prefcription  too  foon  :  becaufe  by  the  help  of  written 
evidences,  the  memory  of  man  is  aflifted  to  go  back 
into  fuch  periods  of  time,  as  have  been  long  pafi: ; 
and  fuch  evidences  will  frequently  lliew  where  the 
poiTeffion  of  the  former  owner  ceafed,  and  by  v/hat 
means  the  claimant  by  prefcription  got  pofieffion  at 
firft  and  continued  it  afterwards.  But  then  on  the  other 
hand,  if  by  poiTeffion  for  time  immemorial  we  mean 
nothing  lefs  than  fo  long  a  poffirffiOn,  that  not  only 
the  unaffifted  memory  of  perfons  now  living  cannot 
go  farther  backwards,  but  likewife,  that  no  written 
evidences,  no  memory  affifted  by  the  ordinary  method 
of  recording  fa6l<^,  which  are  paft,  can  make  out 
any  traces  of  any  other  proprietor,  belides  the  prefent 
pofTelTor  •,  the  claim  of  prefcription  would  then  be  ufe- 
lefs,  and  would  not  differ  at  all  from  the  claim  of  iirft 
occupancy.  For  where  would  be  the  ufe  of  it,  if  there 
was  no  other  claimant  belides  the  prefent  poffeiTor  ? 
and  what  other  claimant  could  there  be,  if  there  were 
no  traces  at  ail  to  be  found  of  any  right  in  any  other 
perfon  belides  himfelf  .'^  He  would  upon  this  fuppoli- 
tion  have  an  indifputable  title  to  the  thing,  which  he 
pOiTelTes,  as  the  firft  occupant  of  it ;  becaufe  he  ap- 
pears to  be  the  only  owner,  that  it  ever  had. 

There  is  however  a  middle  fenfe  of  time  imme- 
morial. If  we  underftand  it  to  mean  fo  long  a  time,  that 
though  a  former  owner  may  be  able  to  make  out  fome 
fort  of  title,   yet  he  cannot  either  by  the  memory  of 
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any  perfon  now  living,  or  by  any  record  of  paft 
facts,  make  out  a  clear  and  undoubted  title  to  the 
thino-  in  queftion  ;  pofleffion,  for  fuch  a  length  of  time 
as  this,  may  fairly  determine  the  thing  to  belong  to  the 
prefiint  pofTelTor.  A  prefcription  gained  by  poiTeffion 
for  a  time  thus  limited,  will  be  different,  as  it  ought 
to  be,  from  a  right  of  firft  occupancy ;  and  it  will 
like  wife  be  of  benefit  to  mankind  by  deciding 
controverfies,  not  eafily  to  be  decided  otherwife, 
without  taking  place  fo  foon,  as  to  be  in  danger  of 
barring  the  claim  of  the  true  owner.  Its  ufe  confiftg 
in  barring  a  doubtful  right ;  and  its  equity  is  pre- 
ferved  by  a  proper  regard  to  all  fuch  rights  as  can  be 
made  out  by  the  memory  of  man,  when  affifted  by  writ- 
ten evidences. 

IX.    What  we  claim   by  prefcription,     or  in   confe-  Prefcrip- 
quence  of  our  having  been  poffeffed  of  it  without  in-  ag::inft 

terruption  for  time  immemorial,    muft  commonly  have  P^^^""' 
^  "'  unborn. 

been  in  poffeffion  either  of  ourfelves  or  our  anceftors 
for  a  longer  time,  than  the  extent  of  any  one  perfons 
life.  So  that  prefcription  muft  mo  ft  frequently  be 
pleaded,  not  fo  much  againft  the  former  owner,  as 
againft  his  heirs.  Now  for  great  part  of  the  time, 
v/hilft  this  poffeffion  lafted,  thofe  heirs  were  not  in 
being  :  they  were  not  born,  when  our  own  poffeffion, 
began,  and  poffibly  were  not  born,  when  our  anceftors 
poffeffion  had  continued  long  enough  to  give  a  pre- 
fcriptive  right,  p  Shall  we  allow  therefore,  that  the 
claim  of  the  anceftor,  which  v/as  fet  aftde  by  our  long 
poffeffion,  will  revive  again  in  the  perfon  of  the  heir  ? 
If  we  allow  this,  prefcription  will  be  of  little  ufe  :  it 
will  only  ferve  to  lay  a  difpute  afleep  for  a  while, 
but  will  fuffer  it  to  revive  hereafter,  when  the  quef- 
tion  concerning  the  refpetTtive  claims  of  the  fonner 
owner  and  of  the   prefent   poffeffor  will  have  become 

P  Grot,  ibid-  §  IX. 
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more     intricate,      in    proportion   as    we     are     farther 
removed   from   the  original   evidence,    by  which    that 
difpute   might    have  been  fettled.     Shall  we  therefore, 
on  the  other  hand,    affirm,    that  a    prefcriptive    right 
will  bar  the   claim   not   only  of   him,     who   firft   loft 
poffeffion,     but  of  them  hkevvife,    who  are  defcended 
from  him,  and   were  not  born  at  the  time,    when  fuch 
prefcription   was   going    on    and    began  to  take  place  ? 
Before  we  affirm   this,    wc    fliould  conlider  by  whofc 
filence  or  negledl  the  right  of  property  is  loft.      If  it  is 
loft  by  the  filence  of  the  heirs,    who  were  unborn,    a 
prefcriptive  right    would  have  no  foundation  in  reafon, 
that  might  reconcile  it  with  the  notion  of  property.     It 
is  abfurd  to  conftrue  the  filence  of  thofe,    who  were 
unborn,    as  a    mark    of   their  intention   to   relinquifti 
their  rights :    becaufe  their  filence  will  not  only  bear, 
but  requires  another  conftru^lion  ;  they  were  therefore 
.fdent  and  did  not   claim,    becaufe  they  were  not  born, 
and  could  not  claim.     But  if  we  maintain,    that  they, 
who  were  unborn,    loft-  their  right,    not  by  their  own 
filence  or  neglect,    but  by  the  filence  or  negle^l:  of  their 
anceftors  ;  prefcription  againft  them  feems  to  be  found- 
ed in  injuftice  j  it  is  an  injury  to  deprive  them  of  what 
belongs  to  them,    for  the  neglect  of  their  anceftors,  a 
negledl,   in  which  they  were  no  way  concerned. 

What  ftiall  we  fay  therefore  ?  Shall  we  take  away 
the  benefit  of  prefcription  by  allowing,  that  it  does  not 
hold  good  againft  the  pofterity  of  the  former  owner  ? 
or  ftiall  we,  on  the  other  hand,  maintain,  that  it  does 
hold  good  againft  his  pofterity,  as  well  as  againft  him- 
fclf,  and  fo  either  make  the  claim  abfurd,  by  faying,  tha^ 
the  filence  of  his  pofterity,  when  they  could  not  f]3eak, 
is  a  mark  of  their  intention  to  relinquifti  their  right ; 
or  elfe  ftiall  we  make  it  unjuft  by  faying,  that  they 
forfeit  their  right  by  the  negle6l   of  their  anceftor  f 
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The  truth  is,  that  prefcription  holds  good,  not  only 
againft  the  anceftor,  but  againft  his  pofterity ;  not 
from  their  negledl,  who  were  unborn,  but  from  the 
negle<5t  of  thofe,  who  went  before  them.  And  by 
.  taking  this  part,  we  have  only  the  juftice  of  fuch  a 
claim  by  prefcription  to  defend.  It  will  be  no  very 
difficult  matter  to  defend  this  part  of  the  alternative, 
where  inheritance  has  never  been  eftabliflied  :  becaufe 
the  defcendants  of  a  man  can  have  no  injury  done 
them  in  being  kept  out  from  inheriting  what  they  had 
no  right  to  inherit.  But  fuppofe  a  general  right  of  in- 
heritance to  have  been  eftablifhed  ;  yet  flill  the  claim 
of  prefcription  will  ftand  clear  of  injuftice.  No  injury 
can  be  done  to  a  perfon,  where  no  right  is  taken  from 
him.  But  the  pofterity  of  a  man,  who  lofes  his  claim 
by  the  prefcription  of  another,  are  not  deprived  of  any 
right.  Before  they  were  born,  they  had  no  right  at 
all :  for  as  things,  which  are  not  in  exiftence,  have  no 
natural  qualities,  fo  perfons,  who  are  not  in  exiftence, 
have  no  moral  qualities ;  and  amongft  other  moral 
qualities,  they  have  no  rights.  If  then  the  thing  in 
queftion  was  loft  by  their  anceftor,  before  they  were 
born,  no  right  is  taken  from  them  by  their  being  bar- 
red from  claiming  what  he  had  fo  loft :  becaufe  they 
have  no  right  to  inherit  any  thing  from  him,  which  is 
not  his  own  at  the  time  of  his  death  ;  and  v/hatever 
he  has  loft  by  long  negledt,  and  another  has  acquired 
by  long  polTeffion,  has  ceafed  to  be  his  own.  No  in- 
jury was  done  to  them,  whilft  the  claim  v/as  acquiring ; 
becaufe  then  they  had  no  right  in  the  thing,  if  they 
were  not  in  exiftence,  and  loft  that  right  by  their  own 
filence,  if  they  were  in  exiftence.  And  no  injury  is 
done  to  them  by  the  poflcflbr,  after  the  claim  is  ac- 
quired, if  he  ftill  keeps  the  thing ;  becaufe  it  then  be- 
longs to  him,  and  not  to  them ;  fince  they  can  have  no 
pretence  to  inherit,  from  their  anceftor,  what  fuch  an- 
ceftor himfelf  had  no  right  to  at  the  time  of  his  death. 
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C  H  A  P.      IX. 


Of  the  Obligations  arlfing  from  Property. 

I.  Property  of  one  man  obliges  others  fiot  to  hinder  him  in 
enjoying  what  is  his  own.     II.  ne  right  of  property  pro- 
duces an  obligation  to  refitution.      III.  The  natural  fruits 
or  advantages  of  another^s  property  are  to  be   rejlored, 
IV.   Honej}  poffeffor  not  obliged  to  damage  himfelf  by  re- 
Jlitution,       V.   No    obligation  to    refitution     ivhere    the 
thing  has  perifjed.     VI.    Obligation   to  refitution   does 
not    extend   to    all  advantages    made    by    the    poffeffor. 
VII.   No    obligation   to    refitution  of  fruits   negleEled. 
VIII     Or  ivhere  a  thing  given   is  given    away   again, 
IX.   Or  to   refore  the  overplus  of  price   ivhere  a  thing 
bought  is  fold  again.      X.   Refitution  to  be  made    with- 
out  reimhurfement.     XI.    Goods  to  be  refored  and  not 
returned  to  the  feller. 


Property  I.  iT^HE  firft  and  mod:  obvious  obligation,  that 
of  one  man  J^     ^^  ^^^  undcr,    towards  any  perfon  upon  ae- 

thers not  count  of  his  property  in  a  thing  either  moveable  or  im- 
h!m  in"en-  moveable,  is  to  fufFer  him  quietly  to  enjoy  it,  and  to 
joying        difpofe    of    it,    in  what   manner    he  pleafes,    without. 

what    is  ^  1       •      r 

his  own.  attempting  by  force  or  by  fraud,  either  to  take  it  from 
him,  or  in  any  refpedl  to  make  it  worfe.  This 
obligation  plainly  arifes  out  of  the  notion  of  proper- 
ty:  for  his  right  to  exclude  us  from  meddling  at  all 
with  a  thing  would  have  no  efFe£t,  or  would  be  in 
reality  no  right ;  if  we,  notwithftanding  fuch  right, 
were   at  liberty  to  take  the  thing  away    from    him, 


C.  IX.  NATURAL       LAW.  t47 

him,  or  to  hinder  him  in  the  ufe  and  enjoyment  of  it, 
or  by  any  means  to  impair  and  wafte  it. 

IL  "1  As  the  right  of  property,  which  any  perfon  has  "^f  *^J,'^r- 
in  a  thing,   obliges  us  not  to  take  that   thing  from  him  ty  produ- 

-,,  ^.,,.  o  .  ,.  ces  an  oI»- 

diflioneftly  ;  fo  it  obliges  us  to  reltore  it  to  him,  or  ligation  to 
not  to  keep  it  from  him,  when  we  have,  even  by  any  reihtuti- 
honeft  means  gotten  it  in  our  poiTeilion.  When  with- 
out any  knowledge  of  the  truth  or  any  bad  defign  on 
our  part,  a  thing  is  given  us,  which  belonged  to  fome 
other  perfon  and  not  to  the  giver  ;  when  we  purchafe 
what  fome  one  elfe,  and  not  the  feller,  had  a  right  in  ; 
when  we  find  a  thing,  the  owner  of  v;hich  is  not 
known,  at  the  time  of  finding  it  j  in  fuch  cafes  as  thofe 
our  polTeilion  of  the  thing  is  honeft  ;  till  we  have  found 
out  the  proprietor  :  but  as  foon  as  we  have  found  him 
we  are  obliged  in  virtue  of  his  property,  to  reflore  the 
thing  to  him.  For  if  we  knowingly  and  defignedly 
keep  him  out  of  what  he  has  a  right  to,  we  do  him  the 
fame  harm,  and  confequently  are  guilty  of  the  fame  in- 
juflice  as  if  we  had  taken  it  from  him. 

in.  From  this  obligation  to  reftore  any  perfons  pro-  ^^^  "a*«- 

...     ral     fruits 

perty,   when   it  is  in  our  hands,  another   obligation  is  or  advan- 
derived,   an  obligation  to  reftore  the  natural  fruits  pro-  ^^^^l     ^^ 
duce  or  advantages,   which  have  arlfen  from   it,    whilft  property 
we  were  in  pofTeffion  of  it  :   becaufe  the  natural  produce  rdlored.  * 
of  a  thing,  and  all  the  natural  advantages    riling   from 
it   belong  as  much  to  the  proprietor,  as  the  thing  itfelf. 
But  it  will  be  necefTary,  in  determining  queftions  of  this 
fort,    to    diftinguifh  between   the    fruits,  which    come 
from  the  thing  itfelf,   and  thofe,    which   are  produced 
by  the  labour  and  at  the  cxpence  of  the  occupier.     The 
former  are  what  I  call  its  natural  produce  •,   and  of  thefe 
only  we  fpeak,   when  we  maintain,    that  there    is  the 
fame  obligation  to  reftore   the  fruits  of  a  thing,  as  to 
reftore  the  thing  itfelf :   for  certainly  my  property  in  a 
q  Grotius.  Lib.  II,  Cap.  X,  §  I.  II. 
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thing  can  never  give  me  a  right   to  another  perfons   la- 
bour.    Suppofe  the  thing  polTelTed  to  be  common  field 
land,   which  produces   nothing,    unlefs  it   is  manured  - 
tilled,  and  fowcd  :  if  the  honeft  poflelTor  has  a  crop  of 
corn  upon  the  ground,  at  the  time  of  difcovering    the 
true  owner  ;   he  would  be  under  no  obligation  of  refti- 
tution  as  to  the  corn  ;  becaufe  it  was  produced  by    his 
labour  and  at  his  expence :    the  corn  is  not  the  natural 
produce  of  the  thing,  which  the  other  has  a  right  to.  But 
if  it  was  a  meadow   with  a  crop  of  grafs  upon  it,    the 
pofll^fTor  could  have  no  claim  to   the  grafs  •,   it    is  part 
of  the  meadow  itfelf,    or  is  the  natural  produce  of  it, 
and    confequently  belongs  to  the  owner  of  the  thing, 
and  is  not  due  to  the  labour  of  the  polTeflbr.     In  like 
manner  the  young  of  cattle,  as  they  are  their  natural 
fruit  or  produce,  belong  to  the  owner  of  the  cattle,  and 
are  to  be  reftored  to  him.     If  the  fire  belongs  to  one  of 
the  parties  and  the  dam  to  the  other  ;  the  young  natu- 
rally belong  to  the  owner   of  the  dam,  after  a  very 
fmall  fatisfatlion  is  made  to  the  owner  of  the  fire.  For 
though  the  fire  contributed  to  the   produdlion  of  the 
young,  yet  numberlefs  accidents  might  have  happened, 
after  his  adl  was  over,  to  hinder  the    produdion.     His 
owner  therefore  has  no  right  to  more,  than  what  the 
chance,  that  young  would  be  produced,  was  worth,  at  the 
time  of  his  a6l. 
Honeft  IV.  As  the  obligation  to  make  reftitution,    which  we 

Sot    obll-  have  been  fpeaking  of,   guards  againft  any  injury,    that 
gcdto  <ia-  jj^-jrri^t  be  done  to  the  owner  of  a  thing;    fo   it  is  rea- 

wage  h\ni-         <=>  r«       j  i  • 

fell  by  rtf-  fonable,  that  fuch  limitations  Ihould  be  fixed  to  this 
Mution.  obligation,  as  will  guard  the  honeft  pofTeflbr  from  fuf- 
fering  any  injury.  The  general  limitation  is,  that  the 
poiTefTor  is  not  obliged  to  fufFer  any  lofs,  in  what  he 
has  a  right  to,  by  making  reftitution.  For  fince  the 
owner's  claim  extends  no  farther  than  his  property,  the 
obligation  of  the  pofteftbr  can  extend  no  farther. 
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From  hence  It  appears  ;  Firfl:,  that  if  the  true  owner 
cannot  be  put  into  poffeilion  without  fome  expence, 
the  honeft  poflefTor  is  not  obliged  to  be  at  that  expence : 
nor  is  he  obliged  to  be  at  any  more  trouble  in  making 
reftitutlon,  than  he  Is  paid  for  j  becaufe  the  other  has 
no  more  right  to  his  labour,  than  to  his  money. 

Secondly,  if  the  polTeiTor  has  made  any  improve- 
ment in  the  thing,  whilft  he  fuppofed  it  to  be  his  own, 
he  has  a  natural  right  to  be  paid  for  his  labour  and  ma- 
terials. Thus  if  he  has  built  a  houfe  upon  ground, 
which  he  was  honeftly  pofTeiTed  of,  the  proprietor,  as 
his  claim  reaches  only  to  the  ground,  can  have  no  na- 
tural right  to  the  houfe,  fo  as  to  hinder  the  other  from 
pulling  it  down,  unlefs  he  pays  for  the  materials  and 
workmanfhip. 

Thirdly ;  though,  as  we  have  feen  already,  grafs, 
whilft  it  is  growing,  is  the  natural  produce  of  the  land, 
yet  if  It  has  been  cut  and  made  into  hay,  the  honeft 
pofTeiTor's  labour  is  joined  to  it,  and  he  has,  as  in  this 
inftance,  fo  in  all  others  of  the  fame  fort,  a  natural 
right  to  be  paid  for  his  labour  in  colledVIng  what  is  in 
itfelf  the  fruit  of  the  thing  poiTelTed.  But  then  this  la- 
bour is  all,  that  he  ought  to  be  paid  for :  and  however 
it  might  be  urged,  that  the  fruits  would  have  been 
fpoiled,  and  confequently  would  have  been  worth  no- 
thing, if  he  had  not  collected  them  ;  this  will  give  him 
no  right  to  the  fruits  themfelves.  For  fappofe,  which 
is  the  ftrongeft  light  the  cafe  can  be  put  in,  that  the 
value  of  the  labour  is  vaftly  greater,  than  the  value  of 
the  fruits ;  yet  it  cannot  upon  this  account  fo  over-rule 
the  claim  of  the  proprietor,  as  to  fet  it  alide  :  llnce  no 
fatisfaaory  reafon  can  be  given,  why,  by  joining  a 
more  valuable  right  of  mine  to  a  lefs  valuable  right  of 
another  n^an,  the  whole  fliould  be  made  my  own. 
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Noobliga-       V.   Grotius  under  this  head  has  explained  fome  par- 

tiontoref-      . 

tltution       ticular  cafes   relating    to  the  honeil  pofleiTors  obligation 
where  the  j.^  i^^^Uq   reftitution.       Some    of  thefe  cafes   have  been 
pcriihed.     confidered  ah*eady  ;    others  do  not  belong  to  this  head, 
and  fhall  be  conlidered  in  their  proper  places  ;    the  reft 
are  thefe  which  follow;  '"  Firft,  if  the  goods,  of  what- 
ever fort  they  are,    and  the  natural  fruits  of  them  too, 
have  Co  p-^riflieJ   in   the   hands  of  the  honeft  pofTeiTor, 
that  no  part  of  them  remains,    and   no    advantage   has 
been   made  of  them  j  he  is  un  'er  no  obligation  to  make 
reflitution  merely  becaufe  fuch  goods  and  the  fruits   of 
them  have  paiTid  through  his  hands.      For  fince  the  pro- 
prietors claim  is  a  claim    upon  the  thing  only,    and   not 
upon  the  perfon,  the  obligation  of  the  poffefTor  extends 
only  to  the    thing  ;     and    confequently  if  this   and  the 
fruits  of  it  are  not  in  being,  the  perfon  of  the  pofTefTor 
is  not  chargeable. 
Obligation       ^^'    Secondly  ;    *  Grotius  affirms  in  general,  that  if 

to  reftitu-  the   polTeiTor    is    at  all  richer  by  having;   had   the   pro- 
tion     does  ^  .  .  ' 

not  extend  perty  of  another  man  in  his  hands,   all  the  advantage, 
to  a    ad-  ^y}^](-}^  i^Q  i-^j^g  made,    be  it  of  what  fort  it  will,    is  due 

vantage  ' 

made     by  to  the  proprietor  :  in  particular,  if  the  goods  or  the  na- 

for.^°  "" '  tural  produce  of  them  are  confumeable,  and  the  pofTef- 
for  has  made  ufe  of  them,  he  is  bound  to  reftore  the 
value  of  them,  provided  he  mud  have  ufed  as  much 
of  his  own  goods,  if  he  had  not  been  in  polTeffion  of 
thefe  :  becaufe,  fays  our  author,  he  has  in  this  refpedl 
been  a  gainer  by  the  others  property.  Now  of  this 
there  is  fome  reafon  to  doubt.  For  fince  the  proprie- 
tor has  a  claim  upon  the  thing  only  and  not  upon  the 
psrfon,  his  claim  mud  be  at  an  end,  when  the  thing 
is  no  more  :  as  fuch  claim  does  not  extend  to  the  per- 
fon of  the  polTelibr,  there  is  no  way,  by  which  it 
fliould  charge  any  part  of  his  property  with  the  obliga- 
tion to    reftitution.     In  the  cafe  of  diflioneft  polTeffion, 

»•  Giot.  ibid.  §111.  ^ibld.  §n,v. 
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as  will  be  fliewn  hereafter,  we  fhould  have  reafon  to 
determine  otherwife  :  for  there  the  diflioneft  aft  of  the 
poiTeflbr  lays  an  obligation  upon  his  perfon  to  make  rc- 
ftitution ;  the  proprietor,  as  he  has  a  right  to  the  thing 
in  virtue  of  his  own  property,  fo  has  he  Hkewife  a  de- 
mand upon  the  poffeiror,    on  account  of  his  crime. 

VIL  Thirdly;    *  the  honeft  pofTeflbr  is  not  obliged  Noohllga- 

^  '  *  ^  tion  to  re- 

to  make  reftitution  for  the  natural  produce  of  the  thing,  ftitution  of 
where  fuch  natural  produce  has  periihed  through  his  Ji"!^^^^^" 
negledt  to  colleifl  it.  For  here  the  fruits  or  produce, 
which  are  the  thing  in  queftion,  are  not  in  exiftence ; 
and  confequently  the  claim  of  the  proprietor,  which, 
In  cafe  of  honeft  pofleffion,  is  a  claim  to  the  thing  on- 
ly, muft  be  at  an  end. 

VIIL  Fourthly;    if  the  thing  was  given  to  the  pof-  No  obi i- 
fefTor,    and  he  gives  it  away  again,  he  is  not  obliged  to  where  a 
reftitution.     Unlefs,  fays  "  Grotius,   it  appears,   that  he  *'^'!''?  ?^^' 

^  r  1  '  en  IS  giv- 

would  have  given  away  as  much  in  value  out  of  his  tn  away 
own  fubftance,  if  fuch  thing  had  not  been  in  his  hands  :  ^^*"* 
becaufe,  in  this  cafe,  he  will  have  been  a  faver  or,  in 
fa6t,  a  gainer  by  the  others  property.  But  here  again 
our  author  has  not  applied  the  neceftary  diftindlion 
between  a  claim  upon  the  thing  and  a  claim  upon  the 
perfon.  And  fince,  where  the  poireflion  is  honeft,  there 
is  no  claim  upon  the  perfon  of  the  poftefTor,  the  pro- 
prietors claim  can  extend  no  farther  than  to  the  thing, 
which  belongs  to  him. 

IX.  Fifthly  ;  there  is   the  fame  objecllon  againft  the  jjo  obli 
determination  of  '''  Grotius,  that  if  the  pofteflbr  bought  K^^'""   to 
the  thing,   and  then  fold  it  again  for  more  than  he  gave  overpiu?* 
for  it,  the  proprietor  has  a  right  to  the  difference.     The  °^  P'"'"* 
price,   which  the  thing  was  fold  for,  is  not  the  thing  it-  thing^ 
felf,  and  confequently  is  not  the  objeft  of  the  proprie-  foi"|a^i^' 
tors  right  :   fo  that   his  claim  cannot   reach  it,    unlefs 
that  claim  affetSled  the  perfon  of  the  poiTrflbr. 

«  Grot.  ibid.  §  VI.  u  ibid.  §  VII.  ibid.  §  VH, 

VOL.  I,  U 
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Reftitu-  X.  Sixthly;    the  honeft  pofTelTor,    though  he  pur- 

made  with  chafed  the  thing  at   a  confiderable  expence,    is   bound 
out  reim-  ^q  reftore  it,    and  cannot  require  the  proprietor  to  re- 
ment.         imburfe  him.     ^  If  the  poflelTor  could  demand  this,    the 
owners    right    of    property   would    be  nothing :    fince 
there  is  no  value  in  a  right,   which  a  man  muft  pay 
for,   before  he  can  affert  it.     But  we  may  add  one  ex- 
ception to  this  rule,   which   is,    that   if  the  thing  was 
in  fuch  hands  before,    that  the  owner  could  not  have 
recovered  poiTeffion,  without  fome  expence  and  trouble  ; 
aftual  poiTeffion    is    then   a  valuable    confideration    to 
him,    and  the  honeft  polTeflbr,    from  whom  he  receives 
his  goods,  may  expert:  an  allowance  for  it.     Thus  fup- 
pofe  the  goods  to  have  been  purchafed   of  thieves  or 
pirates ;   or   fuppofe  them  to  have  been  found,  when 
the  owner  had    but  little    reafon    to  expert,    that   he 
fhould  ever  recover   them ;    the  honeft  poflelTor  may 
demand  falvage :   becaufe  the  right  of  the   proprietor, 
when   it  was  fo  likely  to  be  quite   loft,   is  not  to  be 
valued  to  the  full  worth  of  it  :  the  difference  between  its 
full  worth,  and  the  worth  which  he  would  have  reckon- 
ed it  of  to  him,  when  he  was  in  fo  much  danger  of  lofing 
it,  is  due  to  the  honeft  polTeffor,  by  whom  it  is  faved. 

Coocls  to         XI.  Seventhly  j  >  he,  who  buys  another  man's  good 

be  reftor-    q£  perfons,  who  have  no  right  to  fell  them,  cannot  re- 
ed and  not  r  »  o 
returned     turn  them  Upon  the  hands  of  the  fellers,  in  order  to 

to  the  fel-  recover  his  money  again  :  becaufe,  as  foon  as  they 
were  in  his  power,  his  obligation  to  reftore  them  to 
the  true  owner  took  place.  Indeed,  if  he  had  difco- 
vered,  that  the  goods  did  not  belong  to  the  feller,  be-« 
fore  he  had  completed  his  bargain,  he  would  not  be 
obliged  to  complete  it,  for  the  fake  of  being  able  to  re- 
turn them  to  the  true  owner  :  for  no  man  can  be  bound  in 
juftice  to  part  with  his  own  money,  merely  that  another 
may  recover  his  right. 

«  Grot.  ibid.    §  IX.  Grotius  ibid.  §  X. 
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CHAP.       X. 


Of  the  Right  which  a  Man  has  in  his  own 

Perfon. 

I.  Right  over  perfons  reduceable  to  a  right  to  do  certain 
a5iio7is.  II.  What  is  meant  by  a  right  to  our  liberty » 
III.  haw  of  nature  i-l:e  only  original  rejlraint  upon  a 
mans  power  of  aBing.  IV.  Liberty  not  unaliefiable, 
V.  Rejlraints  upon  liberty  by  the  law  of  nature  are  of 
three  forts*     VI.  Duty  to  God,     VII.  Duty  to  mankind, 

VIII.  Several  in/lances  of  a  right   in  our  own  perfon, 

IX.  Duty  to  ourfelves, 

I.    TN  the  general  definition  of  right,   we  have  only  R'gJ^tover 

X  taken  notice  of  a  right  to  poflefs  certain  things,  duceable 
or  to  do  certain  a£lIons.     Our  rights  over  perfons  are  not  J°  ^^"^  ^ 
particularly  mentioned  In  that  definition  ;  becaufe  they  tain  ac- 
are  in  effect  only  rights  to  do  certain  adllons.     Thus  the 
right,  which  we  have  over  others,  is  a  right  to  command 
or  diredl  them  *,  and  one  of  the  principal  rights,  which  we 
have  over  ourfelves  is  a  right  to  adl  as  we  pleafe. 

In  fome  refpe^ts  indeed  the  right,  which  a  man  has 
in  his  own  perfon,  may  perhaps  more  properly  be  redu- 
ced to  a  right  in  a  thing  :  of  this  fort  are  the  rights, 
which  he  has  to  his  limbs,  to  his  health,  to  his  life. 

11.  By  liberty  we  mean  the  power,  which  a  man  has  What  is 
to  adl  as  he  thinks  fit,  where  no  law  reftralns  him ;  it  "^^^"u.  / 

'  'a  right  to 

may  therefore  be   called   a  man's  right    over  his  own  o"r  liber- 

tv 
anions.     In   the  common  way  of  fpeaking  every  man 

is  faid  to  have  a  right  to  his  liberty  :  but  this  exprefiion 

is  not    fo  accurate,     as   it    might  be.      For  fince  the 
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notion  of  a  perfons  liberty  conflfls  in  having  a  right 
o\'^r  his  own  actions  j  to  fay,  that  he  has  a  right  to  his 
liberty,  is  in  efFeft  to  fay,  that  he  has  a  right  to  a  right 
over  his  ovyn  actions.  However  I  Ihall  neither  quarrel 
with  the  expreflion,  nor  fcruple  to  ufe  it,  as  I  have  oc- 
cafion  ;  fince  cuftom  has  eftabliflied  it  to  import  what 
is  felf-evidently  true,  that  every  man  has  an  indepen- 
dent power  to  a6t  as  he  thinks  fit,  where  he  is  under 
no  reftraint  of  law. 

Though  liberty  in  the  phyfical  fenfe  of  it,  is  an  inde- 
pendent power  of  a<rting,  yet  when  we  confider  it  in  a 
moral  view,  our  notion  of  it  Is  lefs  extenfive.  For  if 
our  nature  and  conftitution,  the  circumftances  that  we 
are  placed  in,  and  the  authority,  which  our  Creator  has 
over  us,  oblige  us  to  a6t  in  a  particular  manner ; 
then,  as  far  we  are  under  fuch  obligations,  we  haTe 
not  an  independent  power  of  adting,  as  we  pleafe.  Up- 
on this  account,  in  defining  the  word  liberty,  I  have 
called  it  the  power,  which  a  man  has,»  to  a<5t  as  he  thinks 
fit,  where  no  law  reftrains  him.  It  may  perhaps  be 
difficult  to  prove,  that  man  has  phyfically  an  indepen- 
dent power  of  adding  :  but  the  difficulty  does  not  arife 
from  any  uncertainty  in  the  fa£t,  but  from  the  evi- 
dence of  it :  nothing  being  fo  difficult  to  prove  as  a 
felf-evident  proportion.  If  any  one  therefore  doubts 
whether  he  has  fuch  a  power,  inftead  of  attempting  any 
formal  proof  of  it,  the  beft  way  is  to  refer  him  to  his  own 
experience  for  conviction. 

The  lavfr         ■^^^*    '^^^  ^"^y  reftraint,    which  a  man's  right  over 
of  nature     j-^js  own  a6tions  is  originally  under,  is  the  obligation  of 

the  only  O-  ■,  •       r  ^r    ^  t         j  r  111 

riginai  rr-  povL^iTiing  himielf  by  the  law  of  nature,    and   tiie  law 
ftraint  up-     -  Qoti'.     Whatever  right  thofe  of  our  own  fpecics  may 

©n  a  mail  s   '^*  VJU"-  o  ir  -' 

power  of    have  oveJ   US,     either  to  direct  our  actions  to  certain 

*   '"^        purpofes      or  to  reftrain  them  within  certain  bounds, 

beyond  what  .Jtlie  law  of  nature  has  prcfcribed,    arife* 
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from  fome  after-a£t  of  our  own,  from  fome  confent 
cither  exprefs  or  tacit,  by  which  we  have  alienated  our 
liberty,  or  transferred  the  right  of  directing  our  actions 
from  ourfelves  to  them.  Till  this  is  done,  they  have 
no  claim  of  fuperiority  over  us  :  nature  has  made  no 
difference  between  one  man  and  another:  all,  who  arc 
of  full  age,  have  reafon  of  their  own  to  direct  them, 
and  a  will  of  their  own  to  choofe  for  themfelves.  And 
though,  as  men  may  differ  from  one  another  in  the  ca- 
pacities of  judging  what  is  beft  to  be  done,  it  may  be 
the  fafeft  way  to  take  the  advice  of  thofe,  who  have 
more  ikill  than  ourfelves  ;  yet  this  is  matter  of  pru- 
dence only,  and  not  matter  of  duty.  Our  reafon  and 
our  will  belong  as  much  to  us,  as  their  reafon  and 
their  will  belong  to  them :  we  muft  therefore  natu- 
rally be  as  independent  of  them  in  diredling  our  own 
adtions,  and  in  choofing  for  ourfelves,  as  they  are  of  us. 
I  would  not  be  underftood  to  mean,  that  no  man  has 
a  right  to  force  us  in  any  refpedt,  till  we  have  given 
him  fuch  a  right  by  our  own  confent :  for  it  will  ap- 
pear hereafter,  that  in  many  refpedts  men  have  a  right 
to  force  us  to  comply  with  the  law  of  nature.  But 
fuch  a  right  as  this  implies  no  natural  fuperioiity  in 
them ;  fince  in  the  like  inftances  we  have  the  fame 
tight  to  force  them,  that  they  have  to  force  us. 

IV.  There  cannot  well  be  any  queftion,  whether  Liberty 
our  liberty  is  alienable ;  at  leafl:  it  is  a  queftion,  "'"'^  ""^1^- 
which  muft  at  firft  fight 'be  determined  in  the  affirma- 
tive ;  unlefs  fome  law  can  be  produced,  which  forbids 
us  to  alienate  it :  becaufe  all  our  rights  are  alienable, 
as  far  as  it  is  not  contrary  to  any  law  for  us  to  part 
with  them.  In  faft  we  find,  that  in  many  inftances  our 
liberty  is  alienated,  and  no  one  queftions  whether  it  could 
be  alienated  or  not :  for  certainly  the  obligations  of  pro- 
ipifes  and  of  contracts,  where  we   bind  ourfelves  to  do 
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what  the  law  of  nature  would  otherwife  not  have  re- 
quired of  us,  are  wholly  unintelligible,  upon  fuppofition, 
that  our  liberty  is  the  fame,  after  we  have  made  fuch 
promifes  or  contrails,   that  it  was  before. 

It  may  be  faid  perhaps,   that   no  man  can  abfolutely 
and  without  referve,  renounce  his  liberty,  and  transfer 
the  full  right  of  directing  his  a6tions  to  any  one    elfe  : 
becaufe    this  would    be  plainly  throwing   himfelf  into 
a  neceffity  of  doing  wrong,  whenever   the  perfon,    to 
whom  he  has  thus  fubjeited  himfelf,    fhall  think  proper 
to  command  him.     But  the  whole  amount  of  this  objec- 
tion is,  that  no  man  can  renounce  or  transfer  a  liberty, 
which  he  never  had.     He  has  indeed  a  phyfical  power 
of  doing  wrong ;  but  his  liberty  in  a  moral  fenfe  is  a 
power  of   a6ling  as  he  pleafes,   where  the  law  does  not 
reftrain  him  ;  he  has  not  therefore  the  liberty  of  doing 
wrong,    and  confeqently  cannot  tranfer  to  any  one   the 
power  of  forcing  him  to  do  wrong  ;  not  becaufe  liberty 
is  in  itfelf  an    unalienable   right,  but    becaufe  no  man 
can  transfer  to  another  a  right,  which  he    never  had 
himfelf. 
The   re-         V.  In    order  to  underftand  how  far  our   liberty  ex- 
upon  *  H-  tends,   or   how    far   we   have    a   right   to   a(5>,    as    we 
berty    by  pleafe,  by  the  law  of  nature,  previoufly  to   any  obliga- 

the  law  of    ^  ,  ,  .   ,  ,  ...  ^  . 

nature  arc  tions,    under  which  we  may  have  laid  ourlelves  oy  any 

of    three  pj^rtJcular  compaft  or  agreement  of  our  own  ;    it   will 

be  neceflarv  to  conlider  what  reftraints   that    law   has 

laid  us  under,  in  refpe£l  of  God,  in  refpeft  of  mankind, 

and  in  refpe^l  of  ourfelves. 

Duty  to-         VI.    We  are  obliged  to  obey  the   will  of  God,   as 

^*'*^*         far  as  we   are  able  to   difcover  it  ;   becaufe    he  is  the 
€rod. 

fovereign  Lord  of  the  univerfe,  who  made  and 
governs  all  thin^^s  by  his  almighty  power,  and  infi- 
nite wifdcm,  to  whom  we  are  indebted  for  all  the 
happincfs,  that  we  enjoy  at  prefent,  and  upon  whom 
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we  depend  for  all  the  happlnefs,  that  we  expe<5l  here- 
after. By  the  nature  and  conftitution  of  things  he  is 
our  fuperior  :  fo  that  the  right,  which  we  have  in  our 
own  perfons,  particularly  our  liberty,  or  the  right  of 
afting,  as  we  think  fit,  is  fubjecl  to  his  authority, 
and  is  limited  by  all  the  reftraints,  which  he  is  pleafed 
to  lay  upon  us. 

From  this  account  of  the  obligation,  that  we  are 
under  to  obey  the  will  of  God,  the  other  parts  of  our 
duty  towards  him  may  be  cafily  colledled.  The  general 
name  of  this  duty  is  piety,  which  confifts  partly  in  enter- 
taining juft  opinions  concerning  him,  and  partly  in  fuch 
afFeclions  towards  him,  and  fuch  worihip  of  him,  as  is  fuit- 
able  to  thefe  opinions. 

It  is  the  bufinefs  of  natural  theology  to  demonflrate 
the  exiftence  and  the  perfedlions  of  God,  to  prove 
that  there  is  an  eternal  omniprefent  Being,  of  infinite 
power,  wifdom,  and  goodnefs,  who  made  and  con- 
trived the  univerfe  at  firft,  and  who  flili  continues  to 
govern  and  dire£t  it.  Where  we  have  fuincient  oppor- 
tunities of  informing  ourfelves  rightly  concerning  the 
exiftence  and  the  perfections  of  God  j  it  is  our  duty 
to  make  ufe  of  thefe  informations.  We  cannot  obey  his 
will  at  all,  unlefs  we  believe  that  he  is  ;  and  we  cannot 
obey  it  as  we  ought  to  do,  unleis  we  have  acquainted 
ourfelves,  as  perfe£lly  as  we  are  able,  with  his  nature 
and  attributes.  If  therefore  we  are  obliged  to  obey  his 
will,  we  muft  for  the  fame  reafons  be  obliged  likewife 
to  form  true  notions  and  to  entertain  juft  fentiments 
concerning  him  5  to  believe  his  exiftence  and  perfec- 
tions ;  to  admire  his  wifdom  ;  to  adore  his  goodnefs ; 
to  reverence  his  power  ;  to  acknowledge  our  depend- 
ance  upon  him ;  and  to  honour  hira,  in  all  our 
thoughts,  and  words,  and  actions,  as  our  maker, 
preferver,   and  governor. 
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From  hence  it  follows,  firft,  that  atheifm,  which 
confifts  in  a  difbelief  of  his  exiftence,  fecondly,  that 
blafphemy,  which  confifts  in  attributing  to  God  fuch 
imperfedlions,  as  are  inconfiftent  with  his  nature,  and 
thirdly,  that  profanenefs,  which  confifts  in  a  wanton 
or  difi-erpe(ftful  treatment  of  his  nature  and  attributes, 
are  all  of  them  contrary  to  the  law  of  nature. 

But  though  we  believe,   that  there   is  a   God,    and 
have  formed  true  opinions,    and   entertain  juft   fenti- 
ments  of  his  nature  and  attributes  ;    yet  certainly    wc 
have  not  difcharged  the  whole  of  our  duty  towards 
him,     merely   by    avoiding    atheifiii,    blafphemy,    and 
profanenefs.     By  avoiding  thefe   crimes   we   only  take 
care  not  to   difhonour   him  ;    but    we   are    capable   of 
doing  more  than  this,    we   are  capable   of  honouring 
him  by   our  words    and    adtions,     as    well   as   by    our 
thoughts.     Our  words  or  acStions   will  bring  our  pious 
fentiments    into  our  own  view,    fo  as  to  ftrengthen  and 
improve    them   in   ourfelves ;    and    they   will    likewifc 
bring  them  into  public  view,   fo  as   to  excite  the  Hkc 
fenciments  in  other  men.      Since  therefore    it  is   our 
duty  to  honour    God,    and  fince    we  honour   him   in 
the  beft   manner,  that  we  can,   by  ftrengthening   and 
improving    our    own    pious    fentiments    of    him,    and 
affections  towards  him,    and  by  exciting  the   like  {tn- 
timents,    and  affections  in  other  men  ;    it   follows,   that 
fome  external  worlhip  of  him,   both  private  and  public, 
is  a  duty,    and  that  irreligion  or  the  negleCl  of  fuch 
worfliip  is  a  crime  by  the  law  of  nature.      If  it  was 
otherwife,    I  know   not    how    we    fhould   be  able  to 
prove,    that  the  law  of  nature  forbids  idolatry,    which 
confifts  in  paying  this  external  worfhip  to  a  falfe  godj 
er  in  attributing,    by  our  words  and  fignificant  aClions, 
the  po\*rer,    wifdom,    and    goodnefs  of  the  Creator  to 
fome  of  his  creatures,   to  the  work  of  our  own  hands, 
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or  to  the  inventions  of  our  own  imaginations :  pro- 
vided they,  who  pay  fuch  external  worfliip  to  a  falfe 
god,  entertain  in  their  minds  jufi:  and  proper  fenti- 
ments  of  the  true  one.  For,  if  external  worfliip  is 
an  indifferent  ailion,  and  is  not  due  to  God,  he  is 
not  at  all  difhonoured,  when  we  pay  it  to  another. 
So  efFeflually  do  they,  who  endeavour  to  fet  afide  the 
obligations  of  prayer  and  thankfgiving,  defend  the 
worfhip  of  images,  as  it  is  explained  at  prefent  in  the 
church  of  Rome. 

We  may  go  one  ftep  farther.     If  God   has   at    any 
time  been  pleafed,    by  any  pofitive  revelation,    to  ex- 
plain  his  nature,    or   to   publilh  his  will  to   mankind, 
and  to  afford  us   proper  and  fufncient    evidence,    that 
fuch    revelation   came    from  him ;    the   law   of  nature 
will    not     allow    us    to    treat    it    with    contempt     and 
ridicule,  for  this  is  profanenefs.     Nor  are  we  at  liberty 
to  rejedt  it  without  examining  the  evidence,    by  whlcli 
its  pretenfions  to   be  a  revelation   from  God   are  fup- 
ported :    becaufe,    as  we  are  obliged  to  obey  his   will, 
and  to   entertain   true  and    iuft  fentiments   concerning 
him,  we   cannot   but    be  obliged   to  make   ufe    of   our 
beft   endeavours   to   difcover  what   his   will  is,    and   to 
inform    ourfelves     rightly    concerning    his    nature   and 
attributes. 

It  will  likewife  be  contrary  to  the  law  of  nature  to 
rejedt  fuch  a  revelation,  even  after  we  have  examined 
it ;  if  God,  who  perfectly  knows  the  extent  and  limits 
of  the  human  underftanding,  who  is  fully  acquainted 
with  the  juft  meafures  of  credibility,  and  with  the 
reafonable  grounds  of  affent,  has  attefted  fuch  revela- 
tion with  what  appeared  to  him  fufficient  evidence  for 
convincing  mankind  of  the  truth  of  it.  Whoever  re- 
jects a  revelation  fo  attefled  does  not  pay  the  obe- 
dience, wliich  is  due,  by  the  law  of  nature  and  the 
conftitution  of  things,  to  the  authority  of  God. 

VOL.  L  X 
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Duty  to-  VII.  Our  right  over  our  own  adions  is  reftraincd 
mankind,  in  refpedl  of  mankind  by  the  natural  duties  of  juftice 
and  benevolence.  We  have  feen  already  from  whence 
our  obligation  to  thefe  duties  is  derived,  and  wherein 
the  duties  themfelves  confift.  And  fince  juftice  confifts 
in  doing  no  caufelefs  harm  to  others,  there  muft  be  as 
many  forts  of  injuftice  as  there  are  perfe6l  rights  be- 
longing to  mankind,  by  the  violation  of  any  of  which 
we  may  do  them  caufelefs  harm. 

Some  a6ls  of  injuftice  have  particular  names  given 
to  them.  Thus  the  caufelefs  taking  away  a  man's  hfe 
is  murder. — If  the  perfon  murdered  was  our  parent, 
it  is  paricide. — If  we  owed  him  any  fpecial  obedience, 
fuch  as  a  fubjedl:  owes  to  his  prince,  a  fervant  to  his 
mafter,  or  a  wife  to  her  hufband,  it  is  treafon. — Injur- 
ing a  man  in  his  bed,  or  violating  that  right,  which 
he  has  to  the  affection  and  to  the  perfon  of  his  wife, 
is  adultery. — Injuring  him  in  his  liberty  by  caufelefsly 
taking  it  from  him  is  falfe  imprifonment.  —  Taking 
away  his  property  again  ft  his  confent,  if  it  is  done 
privately,  is  theft ; — if  it  is  done  publicly  and  by 
violence,  it  is  robbery;  —  if  great  numbers  are  con- 
cerned in  fuch  an  a6t  of  violence,  it  is  rapine. — If  by 
fome  deceit  or  artifice  he  is  led  to  give  his  confent  to 
part  with  his  property,  when,  if  he  had  known  the 
truth,  he  would  not  have  parted  with  it,  this  is  fraud. 
There  are  fome  a6ls  of  injuftice,  the  names  of  which 
do  not  want  any  definition ;  becaufe  the  name  itfelf 
fufficiently  expreffes  the  nature  of  the  acl :  of  this  fort 
are  maiming,  defacing,  breach  of  contrail,  defama- 
tion, falfe  evidence,  &c. 

We  may  likewife  do  injuftice  to  a  man,  in  refpe£l 
of  his  property,  not  only  by  taking  it  from  him  un- 
juftly  at  iirft,  but  likewife,  as  has  been  fhewn  already, 
by  keeping  it,  or  not  reftoring  it  to  him,  though  wc 
at  iirft  came  honeftly  by  it. 
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Bnevolence  is  a  general  word,   and  fignifies  a  difpo- 
fition  of  doing  good   to   any  perfon  or  in  any  manner. 
But  this  general  difpofition  has  a  different  name   given 
to  it,  according   to  the   different   obje<Sts   of  it,    or  the 
different  wavs   in  which  it  exerts   itfelf. — When   it  is 
dire<n:ed  towards   them,   who  have  been  kind  to  us,   it 
is  called  gratitude.  — When  the   diflreffed   and  afflided 
are  the   obje<5ls   of  it,    we    call   it    pity. — When  our 
enemies  (hare  in  it,    we  call  it  generofity. — If  it  leads 
us  to  ftudy  the  quiet  of  mankind  by  being  mild  in  the 
judgments    that    we    pafs    upon    their    conduct,     and 
backward  to  cenfure  their  failings,    we  call  it  candour. 
— If  it  is  employed  in  checking  our  pride  and  in  pre- 
venting us  from  being  fo  much  puffed  up,    either  by 
the  ftation,  that  we  are  in,  or  by  the  good  qualities, 
that  we  poffefs,  as  to  make  others  uneafy,    we  call  it 
humility — If  it  exerts  itfelf  in  relieving  the  poor  and 
wretched  out  of  our  fubflance,  it  is  liberality  : — and  the 
higher  inftances  of  liberality  are  called  bounty. — If  it  re- 
ftrains  our  anger  and  refentment,  it  is  patience,  forbear- 
ance,  or  long-fuffering. — If  it  tempers  the  feverity  of 
juftice,    and  foftens  the  rigour  of  our  lawful  demands 

upon  fuch  perfons  as  are  in  our  power,  it  is  mercy If  it 

fhews  itfelf  in  an  endeavour  to  make  all  men  eafy,  who 
have  any  occafion  to  apply  to  us,  by  removing  the  diffi- 
culties of  accefs  to  our  perfon,  and  by  converfing  freely 
and  openly  with  them,  it  is  affability. — If  it  goes  one  flep 
farther  and  feeks  for  opportunities  of  fhewing  fuch  affa- 
bility, it  is  courtefy — The  obligation  to  thefe  feveral 
duties,  as  they  are  parts  of  benevolence,  has  been  made 
out  in  its  proper  place  :  and  whatever  power  we  have 
of  adling  for  ourfelves,  yet  in  refpeft  of  mankind  we  a- 
bufe  this  power,  and  apply  it  otherwife,  than  the  law  of 
our  nature  dire«fts  us,  when  we  negledt  them. 
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Several  VIII.    Bcfides  oiir  liberty,    or  the  right  of  acting  in 

of  a  nVht  what  mniiner  we  pleafe,  .  which  has  been  mentioned 
in  oar  own  already,  we  have  feveral  other  rights  in  our  own  per- 
{on.  A  man's  life  is  his  own  ;  it  is  the  gift  of  nature  : 
and  whoever  deprives  him  of  it,  is  guilty  of  injuftice 
towards  him.  His  limbs  too  are  his  own,  for  the  fame 
reafon  :  fo  that  he  is  injured  by  being  maimed.  He 
has  a  right  likewife  to  freedom  from  pain,  as  far  as  no 
law  obliges  him  to  fubmit  to  it :  he  is  injured  there- 
fore, if  he  is  caufelefsly  hurt  by  any  blow,  or  wound. 
He  has  ftill  a  farther  right  to  his  good  name,  that  is, 
to  all  the  advantages  or  all  the  fatisfadlion,  which  he 
can  receive  from  being  thought  or  fpoken  of,  as  he 
deferves  :  fcandal  therefore  and  defamation  are  injuries 
to  his  Derion. 
Djry  to-  IX.  But  it  is  proper  to  conlider,  how  far  we  have 
icives.  a  right  to  uupole  or  our  perlon,  or  to  manage  it  in 
any  manner,  that  we  pleafe  ;  whether  our  liberty,  or 
the  power  of  aciing  as  we  think  fit,  is,  in  refpedl  of 
ourfelves,    under  no  reftraint  from  the  law  of  nature. 

It  feems  to  be  felf-evidently  true,  that  no  man  can 
have  a  right  to  manage  his  own  perfoh,  or  to  difpofe 
of  it  in  fuch  a  manner,  as  will  render  him  incapable 
of  doing  his  duty.  For  his  duty  is  a  reftraint,  which 
arifes  from  the  law  of  nature  :  he  cannot  therefore 
have  any  right  to  free  himfelf  from  that,  unlefs 
he  has  a  right  to  free  himfelf  from  all  reftraints,  which 
the  law  of  nature  has  laid  him  under.  The  confequence 
of  this  is,  that  a  man's  right  to  his  life  or  his  limbs  is  a 
hmited  right ;  they  are  his  to  ufe,  but  not  his  to  difpofe 
of.  As  they  were  given  him  to  ufe,  whoever  deprives 
■  him  of  them  does  him  an  injury.  But  then,  as  they  are 
not  his  to  abufe  or  difpofe  of,  it  follows,  that  he  breaks 
thi  ough  the  law  of  nature,   whenever  he  renders  himfelf 
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incapable  of  complying  in  any  inftance  with  that  law, 
vyhich  the  author  and  giver  of  his  life  and  limbs,  has 
required  him  to  obferve. 

Upon  this  account  we  have  no  right  to  maim  our- 
felves  j  if  by  fuch  an  a£t  vve  fhall  become  unable  to 
difcharge  any  of  the  duties  of  juftice  or  benevolence. 
And .  much  lefs  have  we  any  right  to  kill  ourfelves  ; 
fince  by  this  means  we  become  unable  to  difcharge 
any  duty  at  all.  A  duty,  which  we  can  releafe  ourfelves 
from  at  pleafure,  is  unintelligible ;  it  is  in  effedl  no  duty  : 
the  law  of  nature  could  not  in  any  refpCiSl  be  binding 
upon  a  man,  if  we  fuppofe  him  to  have  fuch  a  right  in 
his  own  perfon,  that  he  may  at  any  time,  by  his  own  vol- 
untary a6t,  lawfully  releafe  himfelf  from  the  whole  obli- 
gation of  it,  or  in  any  refpe(5t  render  himfelf  incapable  of 
performing  it. 

Upon  the  fame  principles  we  may  eafily  underftand, 
that  all  fuch  luxury  or  intemperance,  in  eating  or  drink- 
ing, as  either  fills  up  too  much  of  a  man's  time,  and  ta- 
kes him  him  off  from  his  duty,  or  by  difordering  his 
underilanding,  clouding  his  judgment,  and  impairing  his 
health,  incapacitates  him  for  the  performance  of  fuch 
duty,  are  not  within  the  bounds  of  his  liberty  ;  his  pow- 
er of  adling,  as  he  thinks  fit,  is  reftrained  in  thefe  inftan- 
ces  by  the  law  of  nature. 

Some  duties  of  chaftity  are  plainly  fuch  as  refpe^  not 
only  ourfelves,  but  likewife  other  men  ;  becaufe  a  breach 
of  thofe  duties  is  an  injury  to  others.  Of  this  fort  are 
adultery,  and  rapes  :  to  which  we  may  add  the  debauch- 
ing virtuous  women  ;  becaufe  thofe  women  are  thus  de- 
prived of  their  credit  and  reputation,  and  the  peace  and 
quiet  of  their  family  and  relations  are  broken  in  upon. 
The  confent  of  the  woman,  who  is  debauched,  can  no 
more  excufe  the  injury  than  the  confent  of  a  perfon,  who 
is  cheated  out  of  his  property,  can  excufe  the  fraud.  To  . 
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ralfe  and  enflame  her  paffions,  till  it  is  not  in  the  power 
of  her  reafon  to  control  them,  and  then  to  take  the  advaij(- 
tage  of  that  weaknefs,  which  he,  who  debauches  her,  h^s 
been  the  occafion  of,  is  the  fame  thing  in  effedt,  as  to 
miflead  a  perfon's  underftanding,  and  then  take  the  ad- 
vantage of  his  ignorance  to  cheat  him  out  of  his  proper- 
ty- 
There  are  other  breaches  of  chaftity,  which  the  law 

of  nature  forbids ;  becaufe  they  fruftrate  that  end,  for 
which  the  defire  of  the  fexes  towards  each  other  was 
implanted  by  nature.  Amongft  thefe  breaches  of  chaf^ 
tity,  belides  thofe  of  the  grofTor  fort,  we  may  fair- 
ly reckon  common  proftitution,  and  the  debaucheries 
of  fuch,  as  indulge  their  lufts  with  common  profti- 
tutes. 

Having  thus  confidered  the  rights,  Vhich  a  man  has 
jn  his  own  perfon,  and  the  feveral  reftraints,  under  which 
thefe  rights  are  laid  by  the  law  of  nature  ;  we  fliall  now 
pafs  on  to  the  confideration  of  thofe  rights  which  he  has 
over  the  pcrfons  of  others* 
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CHAP.      XI. 


Of  Parental  Authority, 

I.  Right  of  parents  whence  derived,     II.  Fathers  auth§- 
rity  fuperior  to  mothers.     III.   Three  parts  of  childhood, 

IV.  Parental  authority   in   the  firfl  part  of  childhood* 

V.  Parental  authority  properly  fo  called  ceafes  in  the 
fecond  part  of  childhood.     VI.   Honour  due   to  parents 

in  the  third  part  of  childhood.  VII.  Variations  in  pa- 
rental authority  Jhew  the  origin  of  it.  VIII.  Natural 
minority  what.  IX.  What  right  of  putiifhment  inclu' 
ded  in  parental  authority.     X.   The  laiv  of  nature  may  « 

in  fame  cafes  allonv  parents  to  fell  their  children. 
XI.  Adoption  is  different  from  purchafc 

I.  '\T[  TE  acquire  a  ^  right  over  the  perfons  of  others  Right    of 

VV     three  ways;    by  generation,    by  their   con-  ^^^encl 
lent,  or  by  their  having  committed  fome  crime.  derived. 

The  right,  which  parents  have  over  their  children, 
arifes  originally  from  generation,  not  as  its  immediate, 
but  only  as  its  remote  caufe.  If  we  were  to  follow 
Grotius,  and  to  aflign  generation  as  the  immediate 
caufe  of  parental  authority ;  there  are  feveral  incidents 
in  this  authority,  which  we  fhould  not  be  able  to  ex- 
plain. I  chufe  therefore  rather  to  confider  generation 
as  the  remote  caufe,  and  the  duty  of  the  parents,  which 
arifes  from  thence,  as  the  immediate  caufe  of  that  au- 
thority,  which  they  have  over  the  perfons  of  their 
children. 

It  is  the  defign  of  God,    as  far  as  we  can  coWtdi  it 
from  his  works,  that  the  fpecies  of  mankind  ihould  be 
»Grot.  L.  II.  C.  V. 
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continued :  and  as  this  cannot  be  done,  unlefs  children, 
when  they  are  born,  have  fome  care  taken  of  them ;  it 
is  the  duty  of  mankind  to  maintain  and   provide   for 
them.     But  fmce  their  maintenance  and  provifion  will 
necefTarily  be  attended  with  fome  expence  and  trouble, 
fuch  expence  or  trouble  cannot  juftly  be  laid  upon  any 
other  perfons,  but  upon  thofe,  who  were  the  occaiion 
of  it,  that  is,  upon  the  parents.     They  therefore,  be- 
caufe  they  produced  the  child,  are  obliged  to  maintain 
it,  and  to  provide  for  it.     Now  it  would  be  an  injury 
to  mankind  to  bring  up  a  perfon  in  fuch  a  manner,  as 
to  be  hurtful  or  burdanfome  :    and  upon  this  account 
the  parents  are  obliged,    not    merely  to  maintain  the 
child,  but  likewife  to  educate  it  in  fuch  a  manner,  as 
to  prevent  its  being  hurtful,    and  to  fit  it   for  fome  ufe- 
ful  employment,  that  it  may  not  be  burdenfome.     But 
the  manners  of  the  child  could  not  be  fo  formed,  as  to 
render  it  ufeful,  or  even  preferve  it  innocent,  unlefs  the. 
parents  have  fome  authority  over  it.     And  fmce  nature 
cannot  be  fuppofed  to  prefcribe  a  duty  to  the  parents, 
without  granting  them  the  means,   which  are  necelTary 
for  the  difcharge  of  fuch  duty  ;    it  follows,    that  nature 
has  given  the  parents  all  the  authority,    which  is  necef- 
fary  for  bringing  up  the  child  in  a  proper  manner. 
Fathers  jj^  Both  the  parents  have   authority  over  the  child, 

aiitnonty  "^  ^ 

fupe-.iorto  becaufe  the  duty  of  maintaining  and  educating  it  be- 
longs to  both.  However,  if  the  commands  of  the  fa- 
ther  and  of  the  mother  fliould  at  any  time  happen  to 
clafh  ;  the  father  is  rather  to  be  obeyed  ;  upon  account, 
fays  ^'  Grotius,  of  the  excellence  of  his  fex-.  And  yet  in 
his  method  of  explaining  the  origin  and  foundation  of 
parental  authority,  this  reafon  can  be  of  no  weight : 
becaufe  upon  fuppofition,  that  generation  is  the  imme- 
diate caufe  of  the  power,  which  the  parents  have  over 
the  child,  the  m3th^r  who  contributes  as  much  as  the 
Grot.  Ibid. 
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father,  or  more,  if  we  conlider  the  trouble  and  uneafinefs 
of  geftation,  muft  have  an  authority  equal  to  the  fathers, 
if  not  fuperiour  to  his.  But  if  generation  is  conlidered 
only  as  the  remote  caufe,  and  the  duty  of  the  parents, 
to  bring  up  the  child  and  to  form  its  manners,  is  con- 
fidered  as  the  immediate  caufe  of  their  authority  ;  then 
the  fathers  auhority  will  be  fuperiour  to  the  mothers, 
upon  account  of  what  may  be  called  the  excellence  of 
his  fex  :  for  he  is  in  general  with  good  reafon  fuppofed 
to  be  better  able  than  the  mother  to  defend  and  to  In- 
ftru6t  it  :  and  in  proportion  as  his  abilities  are  greater,  his 
duty,  and  with  it  his  authority,  muft  be  greater  like- 
wife. 

in.  **  The  whole  time  of  childhood   may  be  diftin-  j^^ 
guifhed  into  three  parts.     The  fir  ft  is  the  age  of  infan-  P^l'^^     of 
cy  or  minority ;  before  the  child  has  arrived  at  a  per- 
fect judgment  to  chufe  for  itfelf.     The  fecond  is   that 
part    of  the    child's  life,    after  it  is  paft  its    minority, 
whilft  it  continues   a  member  of    the   parents  family. 
The  third  is'fo  much  of  the  age  of  maturity  as  remains, 
after  the  child  has  joined  itfelf  to  fome  other  family, 
or  has    eredled  a  family  of  its  own.     For  want  of  a  bet_ 
ter  word,  I  have  here  made  ufe  of  the  word  chilhood 
in  a  more  loofe  fenfe,  than  it  commonly  is  ufed,    to  lig- 
nify  all  the  time  of  a  perfons  life,  that  paiTes,  whilft  his 
parents  are  living. 

IV.  c  In  the  firft  part  of  childhood,    that   is,   du-  Parental 
ring    the  infancy  or    minority  of  the  child,     all    its  fn'the^firft 
actions  are  under  the  abfolute  authority  of  it  parents.  P^f'       °^ 
As  it  has  then  no  reafon  of  its  own  to  judge,  and  no 
will  of  its   own  to  chufe  what  is  beft  ;    the  parents, 
whofe  duty  it  is  to  take  care  of  it,  are  to  judge  and  to 
chufe  for    it.      But   no  power  can   be  more    abfolute 
than  this  ;  where  the  reafon  of  the  parents  is  the  fole 
guide  of  the  child,  and  where  its  will  is  concluded  by 
theirs. 

•»  Grot,  ibid.  §  II.  e  ibid. 
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However  though  the  authority  of  the  parents,  as  far 
as  it  reaches,  is  abfolute  as  to  the  degree  of  it  ;  yet  it 
is  not  unlimited  as  to  the  extent  of  it.  For  fince  it 
arifes  out  of  the  duty  of  the  parents  to  provide  for  the 
good  of  the  child,  they  have  no  authority  knowingly^ 
and  deiignedly  to  treat  it  or  to  difpofe  of  it  in  fuch  a 
manner  as  will  be  hurtful  to  it.  Their  duty  to  main- 
tain and  to  educate  it  can  never  be  reafonably  fuppofed 
to  give  them  a  right  to  maim,  or  to  expofe,  or  in  any 
way  to  negle6l  it. 

But  whatever  promifes  or  contracls  the  child  engages 
in,  or  whatever  other  a£l:s  it  does,  without  the  confent 
of  it  parents,  all  fuch  acls  are  void  :  it  has  no  moral 
power  of  a6ling  for  itfelf,  for  want  of  reafon  and  choice  •, 
and  upon  this  account  whatever  a(Sts  it  does  will,  as  to 
any  moral  effeft,  be  as  if  they  had  not  been  done. 

Parental  V.  In  the  "*  fecond  part  of  childhood,  that  is,    when 

prlperl7  ^^^  ^^^^^^  ^^  come  to  maturity  of  judgment,  but  conti- 
fo  called  ^^^5  in  the  family  of  its  parents ;  they  have  no  paren- 
the  fecond  tal  authority,   properly  fo  called,  over  any  of  its  aclions. 

part  of  rj^Yic  authority  of  the  parents  arifes  from  their  duty  to 
childhood.  1  •    1        1  • 

provide  for  the  child  and  to  take  care  of  it,  whilft  it  is 

unable  to  govern  and  dire6l  itfelf  :  this  authority  there- 
fore muft  neceflarily  ceafe,  when  the  duty  ceafes,  upon 
which  it  is  founded :  after  the  child  is  able  to  think 
and  to  judge  for  itfelf,  it  is  no  longer  the  duty  of  the 
parents  to  think  and  to  judge  for  it ;  and  confequently 
the  will  of  the  child  is  no  longer  under  the  abfolute  con- 
trol of  their  will. 

However  in  this  part  of  its  hfe  they  have  a  demand 
upon  it  of  gratitude,  efteem,  and  reverence  :  it  is  ftill 
bound  to  honour  them,  by  fliewing  them  all  marks  of 
refpe^l,  and  more  particularly  by  paying  a  deference  to 
their  advice  and  direction  :  for  as  they,  from  their 
longer  experience,  are  more  likely  to  judge  rightly  than 

d  Grotlus  ibid.  §  II.        . 
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the  child  is ;     fo  their  former  care  of  it  may  convince 
it,    that  they  are   difpofed  to  contrive  for   its  welfare. 
But  notwithftanding   the   child  owes   them  this  duty  of 
honour  ;  they  have  not,    as  its  parents,    fuch  authority 
over  it,    as  will  make  void  any  acSls,  which  it  does  with- 
out their  confent,   or  even  againft  their  commands  :  be- 
caufe  the  obligations  to  thefe  duties  are  of  the   imper- 
fect fort ;  the  perfon,   who  tranfgrelTcs  them,    does  not 
ufe  his  liberty  agreeably  to  the  law  of  nature  ;    but  the 
law  does  not  fuppofe  him  void  of  fuch   power  of   ail- 
ing, as   is  fufficient  to  give  a  validity  to  what  he  does. 
If   a  man's  parents  have  any  more   authority  over   him, 
than  what  has  been  defcribed  ;    it  is  an  authority,  which 
arifes  from  his  own  confent,    as  a  member  of  that  fa- 
mily or  community,  wherein  he  continues,  and  of  which 
his  parents  are  the  head. 

VI.  In  the  ^  third  part  of  childhood,  when  the  child  ^""""^ 

^  _  due  to  pa- 

has  not  only  arrived  at   maturity  of  judgment,    but  has  rents inthe 

either  joined  itfelf  to  another  family,  or  is  become  the  ^f"^  ^^^^l^, 
head  of  a  family  of  its  own  ;  the  obligations  of  grati-  ^'oo^* 
tude,  deference,  and  elleem  ftill  continue,  as  long  as 
its  parents  Hve  :  for  the  reafons,  upon  which  thefe  du- 
ties are  founded,  are  perpetual.  But  as  in  the  fecond 
part  of  childhood,  fo  much  more  in  this,  no  a£ls  of  the 
child,  however  wrong  they  may  be  for  want  of  the  pa- 
rents confent,   will  upon  that  account  be  invahd. 

VII.  Grotius  allows  that  thefe  variations,    which  we   yanations 

-  ,  in  parental 

have  been  mentionmg  are  incidental  to  parental  autho-  authority 
rity.     And  fuch  variations  are  ealily  accounted  for,  pro-  ^^""-^  ^"^^ 
vided    this  authority  arifes  immediately  from  the  duty  »t. 
of  the  parents,    and    remotely  only  from    generation  : 
becaufe  as  the   duty  of  the  parents,    in  the  firfl:  part  of 
childhood,    is  different  from  their  duty,    in  the  fecond 
and  third   part    of  it ;    an  authority,    ariflng  from  that 
duty  and   depending  upon  it,    will  naturally  vary  with 

^  Grot  ibid.  §  VI. 
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the  duty.  Whereas  upon  his  own  principle,  that  gene- 
ration is  the  immediate  caufe  of  parental  authority,  it 
will  be  difEcult  to  find  out  any  reafons,  upon  which 
thefe  variations  can  be  explained  :  becaufe  a  relation, 
which  arifes  from  a  perfonal  act  of  the  parents,  cannot 
be  changed  :  and  confequently  an  authority,  which  de- 
pends upon  this  relation  as  its  immediate  caufe,  muft 
be  uniform  or  continue  always  the  fame,  as  long  as  the 
perfon  continues,  from,  whofe  a<fl  the  relation  arofe. 
Natural  Vlil.  ^  The  law  of  nature  cannot  be  fuppofed  to  fix 

minority  ^  ^ 

what.  any  precife  age,  at  which  the  abfolute  authority  of  pa- 
rents fliall  in  all  cafes  ceafe,  and  all  perfons  univerfally 
fhall  be  looked  upon  to  be  capable  of  acting  for  them- 
felves.  Perfons  are  then  arrived  at  maturity,  when  they 
come  to  the  ufe  of  their  reafon.  But  this  happens  at 
different  times  of  life  in  different  countries  :  in  fome 
climates  the  mind  ripens  fafler,  and  attains  to  the  ufe 
of  reafon  fooner,  than  it  does  in  others.  In  the  fame 
country  too,  it  happens  at  different  times  of  life  to  dif- 
ferent perfons  :  all,  who  live  in  the  fame  climate,  do  not 
come  to  m.aturity  of  judgm.ent  at  the  fame  age.  No 
particular  perfon  therefore  can  be  faid  naturally  to 
have  arrived  at  years  of  difcretion,  or  to  be  capable 
of  adting  for  himfelf;  till  we  have  obferved  how 
that  particular  perfon  behaves  in  common  life  :  when 
he  fliews  by  his  behaviour,  that  he  has  the  ufe  of  his 
reafon,  then,  and  not  till  then,  he  is  pafl  his  natural 
minority. 

Civil  laws  do  indeed  ufually  fix  fome  certain  age,  as 
the  limit  of  minority  for  all  the  fubjefls.  But  if  thefe 
laws  are  intended  to  copy  nature  as  nearly,  as  general 
rules  can  copy  it,  in  a  point  where  there  is  naturally 
fo  much  uncertainty ;  a  different  age  muft  be  f.xed  in 
different  climates.  Nor  can  the  propereft  time  be  fet- 
tled in  the  fame  climate,  till  long  experience  and  many 

*"  Grotlus  Lib.  II.  Cap.  XI.  §  V. 
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obfervations  have  fliewn  at  what  age  the  judgment  of 
men  in  that  climate  is  ufually  ripe.  And  fince  in  the 
fame  climate  fome  few  arrive  at  the  ufe  of  reafon  much 
fooner,  and  fome  few  are  much  longer  before  they  ar- 
rive at  it,  then  the  generality  of  the  inhabitants ;  the 
laws  of  each  country  will  copy  nature  the  clofeft,  if 
they  fix  the  limit  of  minority  neither  at  the  earlieft, 
nor  at  the  lateft  age,  when  any  perfon  has  ever  been 
known  to  arrive  at  maturity  of  judgment ;  but  at  the 
middle  age  between  thofe  extremes,  at  the  age  when 
the  generality  have  been  found  to  arrive  at  it.  Extra- 
ordinary inftances  are  not  the  proper  meafure  of  na- 
ture :  they  are  not  the  ftandards,  whereby  to  fix  a 
general  rule,  but  are  rather  to  be  looked  upon  as  ex- 
ceptions from  fuch  a  rule. 

IX.  The  s  authority,  which  parents  have  over  their  What 
children,    implies  a   power  to  punifh  or  corre<Sl  them ;  punifli-  ^ 

as  far  as  fuch  a  power  is   necefliiry  for  obtaining  the  "^e"'    in- 
cluded  in 
end,  which  that  authority  has  in  view.     Since  it  is  the  parental 

duty  of  the  parents  to  contrive  for  the  good  of  the  child,  authority, 
and  to  dire£l  it  to  what  is  beft  for  it,  whilft  it  is  incapa- 
ble of  judging  and  chufing  for  itfelf ;  as  far  as  this  end 
cannot  be  obtained  without  correction,  they  have  a 
right  to  punifh  it :  becaufe  nature  cannot  be  fuppofed 
to  enjoin  an  end,  fych  for  inftance  as  the  good  of  the 
child,  to  be  purfued,  without  allowing  fuch  corredlion, 
as  is  neceflary  for  obtaining  that  end.  But  then  the  end, 
which  is  the  good  of  the  child,  limits  the  right  of  pu- 
nifhing :  the  parents  cannot  upon  this  principle  have 
a  right  to  inflict  any  punifhment,  but  what  is  for  the 
child's  benefit. 

From  hence  it  follows,  that  the  power  of  a  parent 
to  correft  his  children  does  not  extend  to  the  in- 
fli(5ling  any  capital  punifhment :  becaufe  the  child's 
good  cannot  be  the  end  propofed  in  taking  away  the 

8  Grot.  Lib.  11.  Cap.  V.  §  VI. 
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child's  life ;  nor  can  fuch  a  punifliment  be  in  any  man- 
ner confident  with  the  parents  duty  to  take  care  of  it, 
to  bring  it  up,  and  to  contrive  for  its  benefit.  Where- 
ever  parents  have  had  any  right  of  punijfhing  more 
extenfive  than  what  has  been  defcribed,  in  the  fecond 
or  third  parts  of  childhood ;  this  right  muft  have 
been  derived  from  fome  other  principle,  and  is  no 
part  of  parental  authority. 

We  may  obferve  by  the   way,    that  as  the  power   of 
parents  to  punifh  their  children  is  limited  to  corretlion 
for   their  good    during   their   minority,    no   fault   of  a 
child   can  juftify  the  parents,    if  they  disinherit  it  fo 
far  as  to  deprive  it  of  faftenance,  where  it  is  under  age 
and  unable  to  provide  foritfelf:    becaufe  fuch  a  difhe- 
rifon    would  in   effect  be   a  capital   punifliment,  as  it 
would  leave  the  child  to  ftarve.     After  it  is  come  to 
fuch  an  age,    as  to  be  able  to  provide   for   itfelf,  the 
faults  which  it   commits,   may  juftify  a  diflierifon  of 
this  fort  :    not  becaufe  the  parent  has  then  any  more 
right  to  inflift  a  capital  punifhmrnt,   than  he  had    be- 
fore ;  but  becaufe  he  is  then  releafed   from  the  duty  of 
maintaining  the  child,  and  may  difpofe  of  his  own  goods 
in  any  proper  manner  that  he  pleafes. 
The    law       X.  ''  Where  parents  from  the  birth  of  the  child,   or 
of  nature  ^^  ^j^y  time  afterwards,   whilft    it  is  under  their  autho- 

may        in  ^  .  ^ 

fome  cafes  rity,    are  unable  to  fubfift  it ;     there  feems   to  be    no 
allow  pa-  re-^fQ 3^  aojiinft  the  fellingr  it   to  any  one,    who    will  un- 

rents       to  ^  o  y  ' 

fell  their  dertake  the  expence  and  trouble  of  bringing  it  up. 
For  nature,  if  it  prefcribed  to  parents  the  duty  of 
providing  for  the  fubitftence  of  their  children,  cannot 
di fable  them  from  making  ufe  of  the  only  means,  that 
they  have  in  their  pov/er,  of  difcharging  this  duty. 
Grotius,  comirtently  with  his  own  account  of  the  ori- 
gin of  parental  authority,  maintains,  that  the  relation 
or  habitude  of  a  parent,    which  arifes   from   the  adl,    ^ 

'»  Grotins  Ibid.  §  V.  .   ■ 
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whereby  the  parents  become  the  authors  of  the  child's 
exiftence,  can  no  more  be  feparated  from  the  perfon 
of  the  parent,  than  the  perfonal  z£t  itfelf  can.  Yet  in 
the  mean  time  he  contends,  that  the  child  may  be 
fold,  in  order  to  make  a  provifion  for  it,  when  the 
parents  themfelves  are  unable  to  fubfift  it.  .  But  upon 
his  principles,  fuch  a  fale  would  be  unintelligible  : 
for  unlefs  the  purchafer  acquires  at  leaft  the  autho- 
rity of  the  parents  over  the  child  fo  purchafed,  nothing 
is  done  by  it  :  and  it  is  impoHible  for  him  to  acquire 
this  or  any  other  degree  of  authority,  if  this  authoWj 
rity  arifes  from  a  perfonal  acSt  of  the  parents,  or  from 
a  relation  depending  upon  that  adt,  which  is  in  its 
own  nature  infeparable  from  their  perfons.  But  upon 
the  principles  here  laid  down,  the  purchafer  by  under- 
taking the  duty  of  the  parent,  fo  far  at  leaft  as  to 
maintain  the  child,  acquires  with  it  the  parental  au*»' 
thority.  The  ufual  event  of  fuch  a  fale  is  the  flavery 
of  the  child  :  which  event  neither  is  nor  can  be  brought 
about  by  the  fole  adl  of  the  parent,  unlefs  fome  other 
accident  intervenes.  By  vi'hat  accident  this  event  is 
brought  about  will  hereafter  be  the  fubje£l  of  a  more 
particular  enquiry. 

XI.  In  like   manner,    when   a   child  is  adopted,    fo  Adoption 
that    the    parent,    who    adopts    it,     does    by  his    own  j.g„^  fj.^^^ 
voluntary  a6l  take  it  for  his  own,    or   engage  for  the  purchafe. 
care  of  it ;   he  does  by  this  a6l,  with   the  confent  of 
the  natural  parent,   acquire    a   parental   authority  over 
it  :  for  this  authority  goes  along  with  parental  duty,  and 
is  infeparable  from  it. 

I  have  not  fuppofed  the  child's  confent  to  be  ne- 
cefTary  in  adoption  ;  becaufe,  if  it  is  under  age,  its  con- 
fent is  included  in  the  confent  of  its  parents.  But  if  it 
is  of  fuch  an  age,  as  to  have  reafon  and  a  will  of  its 
own,  the    confent  of  the    party  adopted  is    neceffary. 
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and  adoption  cannot  proceed  upon    the  fole  a£t  of  the 
parents. 

It  may  perhaps  be  afked,  if  the  confent  of  the  pa-- 
rents  includes  that  of  the  child  in  cafe  of  adoption, 
why  might  not  parents  upon  the  fame  principle  fell 
their  children  into  direct  flavery,  or  why  is  any  thing 
elfe  necelTary  to  make  the  child  a  flave,  befides  the 
confent  of  the  parents,  when  they  fell  it.  The  differ- 
ence of  thefe  two  cafes  will  readily  appear,  if  we  con- 
fider,  that  the  parents  authority  over  the  child  arifes 
from  his  duty  to  provide  for  its  good ;  and  confe- 
quently,  where  the  good  of  the  child  is  not  the  end 
propofed,  this  authority  is  nothing.  Now  adoption  is 
for  the  child's  benefit ;  and  upon  that  account  the  a6l 
of  the  parent  is  binding  upon  it.  But  if  the  child 
fhould  be  fuppofed  to  receive  any  benefit  by  flavery, 
which  fcarce  can  be  fuppofed,  yet  this  benefit  is  not 
the  end  defigned  by  flavery :  the  good  of  the  matter 
is  the  principal  point  in  view ;  the  good  of  the  flave 
is  merely  accidental. 
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CHAP.      XII. 


Of  Promifes. 

I.  What  obligations  arife  from  declaring  our  future  inten" 
tions.  II.  Promifes  what.  III.  Promifes  of  giving  the 
fame  in  ejfeSl  as  promifes  of  doing.  IV.  PrGuifes  al- 
ivays  relate  to  future  time.  V.  Promifes  do  not  a^ecl 
the  heirs  of  the  promifer.  VI.  No  obligation  from  prc^ 
mifes  ivhere  there  is  no  liberty.  VII.  No  promife  chli'/es 
to  an  impojfibility,  VIII.  Unlauful promifes  not  birai'- 
ing.  IX.  A  fubfequent  promife  cannot  bindy  where  it 
is  contrary  to  a  former  promife.  X.  Obligation  of  a 
promife  may  be  in  fufpenfe.  XI.  Promifes  not  to  be 
evaded  by  a  fuppofd  tacit  condition  of  circumflances  con- 
tinuing  the  fame.  XII.  Promifes  of  infants y  ideotSy  and 
madmen  do  not  bind.  XIII.  Rafh  promifes  in  what 
fenfe  binding.  XIV.  Promifes  become  binding  by  accept- 
ance. XV.  Signs  of  confent  in  promifes  and  accept- 
a7ice.  XVI.  Fear  makes  a  promife  void  in  fome  in- 
flances,  not  in  others,  XVII.  Erroneous  promifes  how 
made  void.  XVIII.  A  man^s  agent  may  promife  for 
him.  XIX.  Voluntary  agent  does  not  oblige.  XX.  What 
promifes  may  and  what  may  not  be  recalled  when  they 
pafs  through  a  third  hand.  XXI.  EffeEis  of  acceptance 
by  another  either  with  or  without  commijjion,  XXII.  A 
mar^s  heirs  cannot  accept  a  promife  for  him. 

I.   r  I  tHE   rights,     which   we   acquire   by  promifes, 

JL     or  contrails,  or  oaths,  arife  from  the  confent   ligations 
ofthofe  perfons,  over  whom  fuch  rights  are  acquired,   a/' ^e  from 

.  °  ^  declaring 

And  as  none  of  our  rights  are  more  necelTary  to  be  our  future 
rightly  understood  than  thefe ;  it  will  be  worth  our  ^"^^"'i°"^- 
while  to  confider  them  at  large. 

VOL.  I.  Z 
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We  may  do  good  to  other  men,  either  by  our  pro- 
perty or  by  our  actions,  that  is,  either  by  giving  them 
fuch  things,  or  by  doing  them  fuch  fervices,  as  will  be 
of  ufe  to  them. 

When  we  intend  to  do  them  any  good  hereafter, 
which  we  either  do  not  chufe  to  do,  or  have  not  an  oppor- 
tunity of  doing  at  prefent ;  the  tliree  ways,  which  '  Gro- 
tius  mentions  of  exoreffinp,  ourfelvcs  concernino-  fuch 
future  intention,  may  be  reduced  to  two. 

Firft,  we  may  merely  declare  what  our  prefent  in- 
tentions are,  by  faying,  that  we  defign  to  give  them 
fuch  or  fuch  things,  or  that  we  defign  to  do  them  fuch 
or  fuch  fervices.  Here,  fays  Grotius,  all,  that  is  requir- 
ed to  juftify  our  declarations  of  this  forr,  is,  that  we 
fpeak  the  truth,  or  that,  at  the  time  of  making  the 
declaration,  we  have  the  fame  intentions,  which  our 
words  exprefs.  For  the  mind  of  man,  as  our  author 
goes  on,  has  not  only  a  natural  power,  but  a  right  hke- 
wife,  to  change  its  defign.  But  he  ought  to  have  added, 
unlefs  it  is  under  an  obligation  to  continue  in  the  fame 
defign.  Now  fuch  a  declaration,  as  we  have  been 
fpeaking  of,  made  in  my  favour  does  not  indeed  give 
me  a  perfe<Sl  right  over  the  perfon  of  him,  who  made 
it,  or  over  the  thing,  which  he  defigns  to  give  me  ; 
and  confequently  it  docs  not  lay  him  under  a  perfe(51: 
obligation  either  of  doing  me  the  fervice  or  of  giving 
me  the  thing :  but  yet  it  lays  him  under  fuch  an  obli- 
gation as  a  vnCc  or  a  good  man  will  attend  to.  A  wife 
man  would  not  willingly  lay  him.felf  open  to  the  charge 
of  levity,  of  forming  his  defigns  by  chance,  and 
altering  them  again  without  reafon.  And  unlefs  the 
motives,  which  engage  him  to  change  his  deiigns  are 
notorious  and  weighty,  he  cannot  eafily  efcape  this 
charge,  if  he  does  not  adt  up  to  what  he  has  declared. 
Befides  ;  we  are  apt  to  alter  our  fchemes  of  life,  to 
bring  the   expedted  profit  or  fervice  into  our  plan  of 

L.  II.  C.  XI.    §  II.  III.  IV. 
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happinefs,  and  to  live,  as  if  we  were  to  receive  it.  A 
difappointment  therefore  does  not  leave  us  in  the  fame 
condition,  that  vv'e  fliould  have  been  in,  if  no  fuch 
hopes  had  been  raifed  :  our  purfuits  will  have  been 
changed  by  them  ;  and  we  fliall  perhaps  have  loft 
iight  of  what  might  have  been  obtained,  if  we  had 
continued  to  purfue  it,  and  had  not  been  called  off 
to  another  fcheme  of  happinefs  by  thefe  deluiions. 
What  is  ftill  worfe,  v/e  may  have  been  led  to  live 
more  expenfively,  in  expectation  of  having  our 
fortunes  bettered,  or  to  engage  in  difficulties,  out  of 
which  we  cannot  extricate  ourfeives,  in  hopes  of  fuch 
fervices,  as  would  have  enabled  us  to  furmount  them. 
This  may  be  faid  in  fome  meafure  to  be  our  own 
fault ;  Vve  ought  perhaps  to  look  upon  all  future  events 
as  uncertain,  and  never  to  depend  fo  much  upon  them, 
as  to  be  hurt,  if  we  are  difappointed.  But  allowing 
this  to  be  always  the  cafe,  a  good  man  would  never, 
if  he  can  avoid  it,  be  even  the  innocent  caufe  of  hurt  to 
others.  However  in  fa6t  it  is  not  always  fo  :  there  are 
many  favours,  which  a  man  is  not  capable  of  receiv- 
ing without  changing  his  way  of  life  :  what  therefore 
is  he  to  do,  where  he  is  made  to  expect  fuch  favours  as 
thefe  ?  It  would  be  imprudent  in  him,  if  he  did  not 
qualify  himfelf  to  receive  them  j  v/hen  declarations  are 
made,  that  fuch  favours  are  defigned  him  :  and  if  he 
does  change  his  way  of  life,  or  his  courfe  of  ftudies, 
in  order  to  qualify  himfelf  for  them,  a  difappointment 
robs  him  of  other  advantages,  which  he  might  have 
expected  by  going  on  in  his  former  purfuits,  or  of 
advantages,  which  he  was  fure  of,  if  luch  falfe  hopes 
had  not  been  raifed  in  him,  as  engaged  him  in  ex- 
pences,  that  his  fortunes,  without  the  expedted  im- 
provement in  them,  were  not  able  to  bear.  A  wifg 
man  therefore,  for  his  own  fake,  or  out  of  regard  to 
his   own  charadter,  and  a  good  man,   for  the  fake  of 
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others,  or  out  of  tendernefs  to  their  welfare,  will  take 
care  to  keep  his  defigns  to  himfelf,  and  to  make  no 
declarations  about  them  ;  till  he  has  well  confidered  the 
matter,  and  finds  no  likelihood,  that  any  thing  will 
intervene,  which  may  oblige  him  to  fail  in  making 
them  go  3d.  Or  if  he  has  been  led  to  declare  fuch 
favourable  intentions,  he  will  take  care  to  abide  by 
them,  and  to  bring  them  into  execution ;  unlefs  the 
accidents,  which  prevent  him,  are  fuch,  as  may  appear 
to  the  world,  and  fuch  too,  as  will  juftify  him  in  the 
common  opinion. 

We  may  go  one  ftep  farther  in  this  way  of  fpeak- 
ing  about  what  is  future ;  we  may  not  only  declare 
what  our  prefent  intentions  are,  but  may  add,  that 
thefe  intentions  are  not  unfteady,  that  we  are  not 
only  in  earneft  now,  but  will  continue  in  the  fame 
mind,  when  the  time  comes  for  putting  thefe  inten- 
tions in  pra£lice.  This  additional  declaration  does  not 
confer  any  perfect  right  upon  the  perfon,  in  whofe 
favour  it  is  made,  or  does  not  give  him  any  ftri(fl 
demand  upon  us.  But  it  ftrengthens  our  reafons  for 
making  our  defigns  good ;  both  becaufe  it  would  be 
an  inftance  of  greater  levity  to  change  what  feems  to 
have  been  thus  fixedly  and  unalterably  refolved  upon  *, 
and  becaufe  a  difappointment  to  thofe,  who  are  made 
to  expert  our  favours,  will  be  fo  much  more  hurt- 
ful, in  proportion  as  their  expectations  were  raifed 
higher, 
p      ..  II.  The   fecond    way   of    fpeaking    concerning   our 

what.  prefent  intentions  of  giving  a  man  hereafter  what  may 
be  ufeful  to  him,  or  of  doing  for  him  hereafter  fome 
beneficial  fervice,  is  by  making  him  a  promife.  This 
is  not  merely  a  declaration  of  our  prefent  intentions  in 
reference  to  fome  future  gift  or  fervice,  with  a  fuifi- 
cient  fign  of  our  being  in  earneft,    and  of  our  having 
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determined  with  'ourfelves  to  continue  in  the  fame 
mind ;  but  it  contains  likewife  a  declaration  that  we 
now  defign  to  give  him  a  right  to  demand  fuch  gift  or 
fuch  fervice  hereafter. 

III.  '^  Grotius  feems  to  make  a  fmall  difference   be-  P'-omifes 

or     giving 

tween  promifes  of  giving  and  promifes  of  doing ;  when  the  fame 
he  fays,  that  the  former  are  the  firft  ftep  towards  the  '"on^'jfes 
alienation  of  our  goods,  and  that  the  latter  are  the  of  doing. 
a6lual  alienation  of  fome  part  of  our  natural  liberty. 
But  it  would  be  dijfhcult,  if  we  follow  this  diftinclion 
clofely,  to  fhew,  that  any  demand  at  all  is  conferred 
by  a  promife  of  giving :  becaufe  it  does  not  appear 
what  it  is,  which  he,  to  whom  we  make  fuch  a 
promife,  has  a  demand  upon.  The  diflin^tion  does  not 
feem  to  allow,  that  his  demand  is  upon  th^^  perfon  of 
the  promifer  •,  for  he  is  not  underftood  to  have  aliena- 
ted any  part  of  his  liberty ;  this  being  fuppofed  to  be 
the  peculiar  effect  of  promifes  of  doing.  Nor  is  his 
demand  upon  the  thing  promifed  ;  becaufe  the  diftinc- 
tion  fuppofes,  that  the  thing  is  not  alienated,  but 
only  that  the  firft  ftep  is  taken  towards  the  alienation 
of  it.  But  if  a  promife  to  give  a  man  a  thing 
confers  upon  him  no  right,  either  over  the  perfon  of  the 
promifer,  or  to  the  thing  promifed,  it  cannot  poffibly 
confer  upon  him  any  right  at  all :  and  if  he  acquires 
no  right  by  the  promife,  then  the  promifer  cannot  be 
laid  under  any  obligation  by  it. 

But  in  truth,  there  is  not  in  this  refpecfl  any  diffe- 
rence between  promifes  of  giving  and  promifes  of 
doing  :  the  obligation  of  them  both  is  upon  the  per- 
fon of  the  promifer  ;  and  they  are  either  of  them 
alienations  of  his  liberty.  Before  I  make  a  promife 
of  giving  any  particular  thing  to  a  man,  I  am  at 
liberty  whether  I  will  give  him  it,  or  not  :  but  after 
the  promife  is  made,  I   have  no  moral  power  or  right 

Grot.  ibid.  S  VI. 
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not  to  give  ;  in  regard  to  not  giving  I  have  parted 
with  my  liberty,  by  conferring  upon  him  a  right  to 
demand,  that  I  fhould  ad:  in  fuch  a  manner  as  the 
promife  exprefTes.  He  has  no  claim  upon  the  thing 
promifed  ;  becaufe  I  did  not  a<Stually  give  him  the  thing, 
but  only  engaged,  that  I  would  give  him  it ;  I  did  not 
make  it  his,  but  gave  him  a  right  to  demand  of  me  at 
fome  future  time  to  do  whatever  a6l  fhould  be  neceflary. 
Thus  promifes  of  giving  are  in  fome  fort  promifes 
of  doing.  The  efFedt  of  them  both  is  in  one  refpect  the 
fame :  they  effect  the  liberty  of  the  promifer,  and 
tie  him  down  to  that  particular  a£lIon,  which  the  pro- 
mife contains  or  implies.  If  they  are  promifes  of  giving, 
they  tie  him  down  to  the  aclion  of  giving  ;  if  they  are 
promifes  of  doing,  they  tie  him  down  to  the  actions  or 
fervices,  which  are  fpecified  in  them. 
Promifes  IV.  Promifes  are  fometimes  diftinguifhed  into  fuch 
a  ways  re-  made  In  words  of  future  time,  and  fuch  as   are 

Jafe  to  lu- 

ture  time,  made  in  words  of  prefent  time.  But  this  diftinction 
is  without  foundation.  What  is  called  a  promife  in  words 
of  prefent  time  can  fcarce  be  fo  explained,  as  to  give  it 
the  appearance  of  a  promife  :  it  is  either  an  actual  perfor- 
mance, or  it  is  nothing  at  all. 

Promifes  of  giving  in  words  of  prefent  time  are 
aclual  performances.  If  I  fay,  that  I  now  give  you  fuch 
or  fuch  a  thing  ;  what  is  fo  given  does,  upon  your 
acceptance,  immediately  become  your  own  •,  this  a6l  is 
a  dire(5t  alienation  of  my  property.  I  may  indeed  delay 
putting  you  into  pofTeffion  by  adding,  that  I  will  de- 
liver to  you  at  fome  future  time  what  is  fo  given. 
This  exception,  as  to  the  time  of  delivery,  may  make 
the  whole  matter  have  the  appearance  of  a  promife  ra- 
ther than  of  an  a(Slual  performance  :  but  then  it  is  to 
be  obferved,  that  as  far  as  this  exception  is  con- 
cerned, the  words  will  be  of  future  and  not  of  pre- 
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fent  time.  However,  if  we  confider  the  efFed  of 
fuch  an  exception,  we  fhall  find,  that  it  is  in  itfelf 
no  promife  ;  nor  does  the  aiSl  of  giving  become  a 
promife  by  the  addition  of  it.  Such  an  exception  in- 
ftead  of  conferring  any  particular  right  upon  you,  li- 
mits your  claim  ;  it  is  added  for  my  benefit,  and  not 
for  yours.  Upon  my  giving  you  the  thing,  you  had 
a  right  to  immediate  polTeflion  :  and  by  engaging  to 
give  you  pofTeffion  at  fome  future  time,  I  only  poft- 
pone  this  right.  This  will  be  clear  if  we  obferve,  that 
when  the  time  of  delivery  comes,  you  will  have  no 
other  right  to  the  actual  poiTeffion  of  the  thing,  but 
what  you  would  have  had  at  the  inftant  of  giving^  if 
I  had  not  added  this  limitation.  And  certainly  as  fuch 
a  limitation  confers  no  right,  either  perfect  or  imper- 
feiSt,  it  cannot  with  any  propriety  be  called  a  promife, 
or  part  of  a  promife. 

As  to  promifes  of  doing  in  words  of  prefent  time,  if 
we  would  endeavour  to  exprefs  them  fo  as  to  diftin- 
guifh  them  from  promifes  of  the  fame  fort  in  words  of 
future  time,  we  fliall  find  them  unintelligible.  I  know 
not  how  to  promife  a  man  a  prefent  fervice,  unlcfs  I 
am  actually  doing  it ;  and  a  promife  of  it,  whilfi  I  am 
actually  doing  it,  is  ridiculous. 

This  diftin^lion  is  fometimes  applied  to  promifes  of 
marriage  :  but  it  will  be  very  difficult  to  fliew,  that 
there  is  any  fuch  thing  as  a  promife  of  marriage  in 
words  of  prefent  time,  which  is  not  an  a6lual  marriage. 
If  the  man  promifes  to  the  woman,  that  he  will  marry 
her ;  this  is  promifing  in  v/ords  of  future  time  :  if  he 
declares,  that  he  does  marry  her,  there  is  nothing  na- 
turally wanting  but  her  acceptance  to  complete  the 
marriage.  It  is  only  civil  inflitution,  which  prevents 
fuch  a  tranfadion  from  being  looked  upon  in  any  other 
light.  In  almoft  all  civil  communities  fome  particular 
forms  and  ceremonies  are  ellabliihed  for  the  celebration 
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of  marriage.     And  confequently,  if  fuch  forms  and  cere- 
monies are  confidered  by  the  law  as  neceffary  to  make 
the  marriage  binding  upon  the  parties,    the  fame  law, 
which  makes  them  neceffary,  cannot  call  any  a6l  a  mar- 
riage, where  they  have  been  omitted.     Now  as  a  man's 
declaration,   that  he  does  marry  a  woman,  is  more  than 
a  promife  of  marriage  ;    and  yet  civil  laws,   for  the  rea- 
fon  before  mentioned,    decline  giving  it  the  name  of  an 
at!^ual  marriage ;  a  fort  of  middle  name  has  been  found 
out  for  it,  and  it   has  been  called  a  promife,  or  becaufe 
acceptance  of  fuch  promife  makes  it  mutual,  it  has  been 
called  a  contrail,    in  words  of  prefent  time. 

It  may  perhaps  be  apprehended,  thac  fuch  a  tranf* 
adtion  is  not  called  a  marriage,  but  only  a  promife  in 
words  of  prefent  time,  for  want  of  confummation.  But 
confummation  in  marriage  is  hke  actual  polTeffion  in 
gifts.  As  in  giving  a  thing  by  words  of  prefent  time, 
the  delay  of  adual  poflcffion  does  not  change  the  ad 
of  giving  into  a  promife ;  fo  neither  does  an  agree- 
ment, in  words  of  prefent  time,  between  two  parties  to 
take  each  other  for  man  and  wife,  become  no  more 
than  a  promife  by  the  delay  of  confummation. 

In  one  view  indeed  all  promifes  may  be  confidered 
as  exprelTed  in  words,  which  relate  to  the  prefent  time. 
They  declare  a  prefent  intention  of  conferring  upon  the 
perfon,   to  whom  we  make  them,    a    demand   upon  us 
for  fome  future  performance.     To  tell  a  man,    that  I 
will  give  him  fuch  a  thing,    or   that   I   promife  to  give 
him  it,    or  that   I  give  him  a  demand  upon  me  for 
it,    are  all  of  them  expreffions,  which  the  common  ufe 
of  language  has  made  to  be  of  one  and  the  fame  im- 
port :    and  any  of  them  confer  on  him  a  right  over  my 
perfon.     They  do  not  indeed   alienate  my  property  in 
the  thing,    or  transfer   it  to  him ;    but   they  alienate  a 
part  of  my  liberty,   and  bind  me  to    the  future  per- 
formance of  fuch  an  acT:,   as  will  transfer  the  thing  to 
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him.  If  I  promlfe  a  man  to  ferve  him  in  fuch  or 
fuch  indances ;  if  I  fi^y,  that  I  will  do  him  fuch  or 
fucli  good  offices ;  thefe  and  the  like  expreffions  tie 
me  down  to  a  particular  way  of  adling ;  they  give 
him  a  demand  upon  me  10  to  a£l,  or  alienate  the  li- 
berty, which  I  had  of  a£ling  in  any  other  manner. 

When  promifes  of  giving  and  promifes  of  doing 
are  thus  explained,  there  appears  to  be  little  difference 
between  them.  Both  of  them  are  in  eiFe^l  promifes 
pf  doing  -,  fmce  each  of  them  conveys  a  right  to  the 
perfon,  that  we  make  them  to,  of  demanding  that 
we  fliall  a£l  agreeably  to  what  is  exprelTed  in  the  pro- 
mife.  If  it  is  a  promife  of  giving ;  .  the  demand  of 
thofe,  to  whom  we  make  it,  and  confequently  the 
perfonal  obligation,  which  we  are  under,  is,  that  we 
fhall  do  fuch  atSls,  as  are  necefTary  to  transfer  to  them 
the  thing  promifed  :  if  it  is  a  promife  of  doing ;  the 
demand  on  their  part,  and  the  obligation  on  ours,  is, 
that  we  fliall  do  fuch  acts,  whatever  they  are,  as  are 
contained  in  the  promife. 

V-    From  hence  we  may  fee   the  reafon,    why  the     p^^   jr 
obligations  ol  a  man's   promife  do  not  of  themfelves  ^°  "*^'  ^^" 
defcena  to  his  heirs.     They  are  alienations  of  his  own  heirsofthe 
liberty,    and   confequently,     being  obligations  upon  his  P'^°"^'^^'^« . 
psrfon  only,    do  not  aiTcft  his  property  :   even  promifes 
of  giving   confer  no    diredt  or  immediate  right  to  the 
thing  promifed,    but  only  a  demand  upon  the  perfon 
of  the  promifer  to  give  fuch  a  right  hereafter.     Where 
a    man   has   charged  his   goods   with  any  obligations; 
the  heir,    who  cannot  receive  the  goods  in  any  other 
condition  than  v/hat  the  anceftor  leaves  them  in,    js  by 
receiving  the  goods   involved   in  the  obligations,    that 
are  conn-aed  with  them.       But  ail  obligations,  which 
reach  no  farther  than  the  perfon  of  the  promifer,    ceafe 
with  liis  perfjn.     And  fince  the  obligations  of  promifes 
VOL.  L  A  a 
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are  oF  this  fort,   It  is  matter  of  bounty  only,    when  the 

heir  undertakes  to  make  good  the  promifes  of  his  anceftor. 

Noobliga-       Yi,    Since  a  promife  is  an  alienation  of  part  of  our 

tjon    from  . 

promifes,     liberty,    by  giving   the   perlon,    to   whom  we  make  it, 
^^*'''^*^         a  demand   upon  us  to  adl  in  fuch  a  particular  manner, 

there  IS  no  *  ^ 

liberty.  as  we  have  engaged  for  ;  the  confequence  is,  that  we 
cannot  oblige  ourfelves  farther  by  promife,  than  our 
liberty  reaches ;  for  fince  no  man  can  alienate  what 
does  not  belong  to  him,  no  man  can  give  up  that  liberty 
to  another,  either  in  whole  or  in  part,  which  he  never  had 
himfelf. 
No  pro-  VII.  From  hence  it  follows,  £rft ;  '  that  no  pro- 
liees  to'an  ^"^^^^^  ^^^  oblige  US  to  an   impoffibihty.     It  is  certain  in- 

impoffibi]-  deed,  that  we  could  never  perform  fuch  a  promife  :  but, 
ity. 

when  I  fay,    that  it  does  not  oblige  us,    I  mean   fome- 

tlilng  more  than  this  ;  I  mean,  that  whatever  folly  there 
may  be  in  making  fuch  a  promife,  there  is  no  wrong 
or  injuftice  in  not  performing  it.  For  where  a  man  has 
no  demand  upon  us,  we  can  do  him  no  injury  :  and  the 
perfon,  to  whom  we  make  a  promife,  can  have  no  de- 
mand upon  us,  if  the  promife  is  void  in  its  own  nature. 
But  flnce  a  promife  confifts  in  an  alienation  of  a  part  of 
our  liberty.  It  muft  be  void,  or  muft  be  as  if  there  was  no 
promife,  where  no  fuch  alienation  has  been  made.  Now 
we  have  not,  and  never  could  have,  the  liberty  of  doing 
what  Is  Impoffible  ;  we  cannot  therefore,  in  refpect  of 
what  is  fo,  alienate  our  liberty,  that  is,  we  cannot  make 
fuch  a  promife,    as  will  be  binding  upon  us. 

Unlawful        VIII.  Secondly ;  ^  no   unlawful  promifes  can   oblige 

promifes       j^  ^^   ^^^iq  make  them.     As  they  have  not  the  libertv  of 
not    bind-  ■'  ' 

»"ff«  doing  what  the  law  has  forbidden   them   to   do,     they 

cannot  alienate  their  liberty  fo  as  to  give  any  perfon  a 
demand  upon  them  to  do  it.  "When  I  fpeak  of  unlaw- 
ful promifes,  I  do  not  mean  thofe  only,  by  which  we 
engage  to  give  or  to  do  what  the  law  of  nature  forbids 
1  Grot.  ibid.  §  VIII.  n^  ibid. 
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to  be  given  or  to  be  done  by  us  :  where  the  matter  of 
a  promife  is  forbidden  by  any  other  law,  by  the  pofitive 
law  of  God,  for  inflance,  or  by  the  law  of  the  land, 
or  by  the  commands  of  our  lawful  fuperiours,  as  far 
as  they  have  a  right  to  command  us,  fuch  a  promife 
is  void  ;  we  have  done  nothing  by  making  it,  and  confe- 
quently  have  not  obliged  ourfelves  to  the  performance  of 
it.  The  reafon  why  we  have  done  nothing  by  making  it 
is,  becaufe  the  law,  as  far  as  we  owe  obedience  to  it,  has 
taken  away  our  liberty  j  and  we  cannot  alienate  our  liber- 
ty, where  we  have  it  not. 

IX.  Thirdly  ;    a  fecond    or  any  fubf;;quent   promife,  qucnt"pro' 

which   is   contrary  to    one,    that    was  formerly  made,  "^'^"^   can- 
not   bind 
cannot  oblige  us,   or  cannot  make  void  the  former  pro-  where  it  is 

mife.     V»^hen  we  have  once  alienated  a  part   of  our    li-  *^*'"^"'7 

^  to    a    lor- 

berty,  it  is  not  our  own  to  difpofe  of  again  :  when  we  mer  pro- 
have  given  one  man  a  demand  upon  us  to  act  in  a  par- 
ticular manner,  we  have  parted  wich  our  liberty  in  this 
refpeiTt,  and  cannot  give  another  man  a  demand  upon 
us  to  a6l  in  a  contrary  manner.  What  is  here  faid  of 
promifes  is  equally  true  of  all  other  forts  of  voluntary 
obligations.  Any  former  obligation  takes  away  the  li- 
berty of  the  perfon,  who  is  engaged  in  it  ;  and  where 
he  has  no  liberty  he  can  do  no  a\Sl,  which  will  be  va- 
lid, and  confequently  none,  which  can  be  binding  up- 
on him.  Indeed  upon  any  other  fuppofltion,  there 
would  be  no  fuch  thing  as  any  pofiibility  of  a  man's 
being  obliged  at  all  by  his  own  a^t ;  which  in  morality 
is  deemed  an  abfurdity.  For  if  a  fecond  obligation 
could  make  void  the  hrft,  then  a  third  might  make  void 
the  fecond,  and  a  fourth  might  make  void  the  third,  and 
fo  on  without  end. 

X.  "  If  the  matter  of  a  promife  is  Impcliible  or  un-  >y}^q  ^,]-. 
lawful  at  the  time  of  making  it,  but  the  circumftances  Ration  -k 
of  the  promifer  are  fuch,  as  m>ay  be  altered,  and  a  may  ^  u 
change  in  his  circumftances  would  render  it  pofUble  or  ^'-U"=-"«' 

"  Grotius  ibid. 
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lawful  for  him   to  perform   his  promlfe  ;    it    may   be 
queftioned  whether  a  promife  of  this  fort  is  binding  : 
becaufe  it  may  be    thought,   that    as  the  promifer  en- 
gaged for  what  he  had,    at  the   time  of  engaging,    no 
natural  or  no  moral  power  to  perform,    his  act  was  ori- 
ginally void  ;   and  that  no  accident,  which  fliall  happen 
afterwards,  can  give  a  validity  to    what  was  fo  void   in 
the  firft  inftance.     But  here  it  fliould  be  obferved,  that 
the  a6l  is  not  fo  far  void  from  the    beginning,    as    that 
no  future  event  can  make  it  binding.     Where  a  man's 
words  can  be  fo   interpreted  as    to  have  any  meaning, 
we  are  always  to  follow  that  interpretation,   which  v.ill 
give  them  a  meaning.     And  if  the  promifer    had   any 
nieanlng  at  all,  it  muft  be  this  —  that  he  would   give 
the  thing  or  do  the  aiSt  promifed,    whenever  it    fhould 
be  in  his  power,   or  whenever  by  any  change   in  his  cir- 
cumftances  it  lliould  become   lawful.     This  condition  is 
fometimes   exprelTed    in  promifes  of    this   fort ;     and 
when  it  is  not  expreffed,  the  rule  of  interpretation  be- 
fore laid  down  naturally  leads  us  to   fuppofe,    that   it 
was  implied.     But  where  fuch  a  condition  is  either    ex- 
prefled  or  implied,    notwithftanding    the   prefent    im- 
poflibility  or  unlawfulnefs  in  the  matter  of  the   promife, 
the  promifer  does  fomething :  he  gives  thofe,  to  whom 
lie  thus  engages,  a  demand  upon  his  perfon  not  to  ufe 
his  liberty  otherwife,  upon  a  fuppofed    event,    than  ac- 
cording to  the   terms  of  his  engagement :    he  might 
upon  this  event  have  his  liberty,   but  he   alienates  it  be- 
forehand :  if  the  matter  of  the  promife  ever  can    be 
poflible  or  ever  can  be  lawful,  his  liberty  of  acting   is 
his  own  in  poffiblity ;  and  as  far  as    it  is    his  own,  he 
confents  to  part  with  it.     The  obligation  of  thefe  pro- 
mifes is  in  fufpenfe,  and  then  only  takes  place,  when 
the  event  happens,  which  renders  the  matter  of  them 
poflible  or  lawful. 
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Sometimes  it  dq)ends  upon  ourfelves,  whether  it 
fliall  be  polfible  for  us,  or  not,  to  perform  our  promi- 
{cs  :  fome  act  or  fome  endeavours  of  our  own  may- 
put  us  into  fuch  a  fituation,  as  will  make  the  perform- 
ance poflible.  A  promife  in  this  cafe  binds  us  to  the 
doing  thofe  a£ls,  or  to  the  ufing  thofe  endeavours ; 
though  fuch  a£ls  and  fuch  endeavours  are  not  exprefs- 
ly  contained  in  it :  for  he,  who  has  obliged  himfelf  .to 
the  end,  cannot  but  be  underftood  to  have  obliged 
himfelf  to  the  neceflary  means.  Or  rather;  nothing 
can  be  properly  called  impoffible  for  a  man  to  do, 
which  by  his  own  a6ts  or  his  own  endeavours  can  be 
brought  about.  A  promife  therefore  of  this  fort  is 
binding  from  the  beginning :  and  though  we  have  not 
in  exprefs  words  bound  ourfelves  to  do  thofe  adls  or  to 
life  thofe  endeavours,  yet  if  the  poJlibility  of  perform- 
ing what  we  have  promifed  depends  upon  them,  we 
are  obliged  to  them  in  virtue  of  our  promife. 

XI.  Some  have   imagined,  that  all  promifes  are  to  Promlfcs 
be   underfirood  to   contain   a  tacit  condition,    that  the  ^^l^l^  ^'^ 
promifer  continues  in  the  fame  fituation,  as  when  he  a  fuppofed 
promiled.     1  do  not  mean  a  tacit  condition,    or  being  dition    of 
obliged,    only  if  the  matter  of  the  promife  continues  ^»rcum- 

_  *  itances 

poflible  or  lawful  to  him :    for  there  is  no  occafion  to  continuing 

fuppofe  fuch  a  condition,    fince  the  obligation  of   the  '^^    ^"^^' 

promife,  in  fuch  a  change  of  fituation,  would  ceafe  of 

itfelf  without  the  help  of  any  tacit  referve.     But  I  mean 

a  referve,  that,  when  the  time  of  performance  comes, 

it  fhall  be  as  convenient  to  the  promifer  to  make  good 

his  word,  as  it  was  at  the  time  of  promifmg. 

Such  a  tacit  condition  as  this,  if  the  promifer  Is  al- 
lowed to  explane  it,  will  put  it  into  his  power,  either 
to  be  obliged  or  not  obliged,  at  his  own  pleafure.  For 
it  is  next  to  impoffible  for  the  circumftances  of  any 
man  to  continue   fo  exactly  the  fame,  as  not  to  give 
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him  an  opportunity  of  finding  out  fome  alteration  in 
them,  between  the  time  of  promifmg  and  the  time  of 
performance.  And  it  would  be  abfurd  to  fuppofe  a 
condition  to  be  tacitly  annexed  to  any  obligation, 
which  is  of  fuch  a  fort,  as  to  leave  the  obligation  to 
the  difcretion  of  the  party  obliged. 

But  if  the  party,  to  whom  the  promife  is  made,  is 
to  be  the  judge  of  the  others  circumftances ;  if  it  is 
left  to  him  to  determine,  whether  fuch  a  change  has 
happened  in  them,  as  to  fet  the  obligation  afide  ;  fuch 
a  tacit  condition  will  be  of  no  ufe  to  the  promifer  :  he 
muft,  notwithftanding  this  referve,  ftand  to  the  cour- 
tefy  of  the  party,  to  whom  he  is  obliged  ;  and  he  could 
only  ftand  to  his  courtefy  to  be  releafed,  if  we  fuppofe 
no  fuch  tacit  condition. 

Men  of  loofe  principles  are  apt  to  pretend,  that  they 
promifed  under  this  condition,  though  they  did  not 
exprefs  it;  not  only  when  the  performance  of  their 
promifes,  by  a  change  in  their  circum (lances,  is 
become  a  real  hardfliip,  and  common  benevolence 
would  engage  the  other  party  to  releafe  them  ;  but 
when  they  find,  that  by  breaking  their  word  they 
may  make  fome  petty  advantage,  which  they  could 
not  make  by  keeping  it.  If  there  was  any  way  of  con- 
vincing men  of  fuch  a  character,  that  their  promifes 
could  not  fuppofe  any  fuch  tacit  condition,  it  muft  be 
when  in  making  them,  they  have  exprefiTed  fome  other 
condition.  The  fureft  way  of  making  a  promife  abfo- 
lute,  in  all  other  refpedls,  is  by  annexing  fome  one 
exprefs  condition  to  it.  Where  one  condition  is  expref^ 
fed,  the  natural  prefumption  is,  that  no  other  is  im- 
plied or  underftood  :  becaufe  if  there  had  been  any  other 
in  the  mind  of  the  promifer,  fuch  a  fair  opportunity,  as 
that  of  mentioning  one  condition  would  in  courfe  have 
kd  him.  to  mention  that  other  ;    when  he  defigned  to 
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make  conditions,  and  was  employed  about  making  them, 
he  mentioned  only  one ;  we  have  therefore  good  reafon 
to  believe,  that  he  thought  of  and  intended  no  more. 
Upon  this  account  the  ftrongeft  form  of  promifing  is,  to 
annex  fome  flight  condition  to  the  promife,  fuch  as — 
If  I  live  ; — If  I  have  my  fenfe?  ; — or  fome  other  of  the 
like  fort. 

XII.  °  No  promife   is   binding,     unlefs    the   perfon,  Promlfes 
v.dio  made  it,   has  liberty  to  chufe  for  himfelf,    and  un-  ideots,  and 

derflandinor  to  diredl  him  in  his  choice.     Without  thefe  "^^*^"^^" 
'-'  do        not 

faculties  of  liberty  and  underftanding,  he  is  no  moral  a-  bind, 
gent,  or  is  not  capable  of  doing  an  a£t  fo  as  to  produce 
any  moral  effe6l  by  it.  Upon  this  account  the  promifes 
of  infants,  ideots,  and  madmen  are  not  binding ;  they 
are  not  moral  agents,  and  are  therefore  unable  to  do  any 
valid  a6l. 

XIII.  If  It  fliould  be  enquired,    whether  a  rafli  pro-  Rafh  pro- 
mife  is  binding  ;  it  would  be  necefTary,  before  we  deter-  ^hat  fenfe 
mine  upon  this  queftion,   to  examine  what  is  meant  by  a  binding. 
rafli  promife.     The  words  are  fometimes  ufed  to  fignify 

only  a  promife,  v/hich  is  made  unadvifedly,  or  without 
fufhcient  deliberation,  and  fometimes  to  iignlfy  a  pro-  ' 
mife,  where  the  matter  for  want  of  fuch  deliberation  is 
unlawful.  As  to  the  latter  fort  of  promifes,  they  are 
void  in  themfelves,  without  coniidering,  whether  they 
are  rafiily  or  advifedly  made  ;  promifes,  if  the  matter  of 
them  is  unlawful,  are  not  binding,  though  they  were 
made  v/ith  ever  fo  much  deliberation. 

Promifes,  which  are  called  rafli  in  the  former  fenfe, 
merely  becaufe  they  were  engaged  in  too  haftily,  if 
there  is  no  other  defeat  in  them,  are  binding.  Every 
zCi  of  a  perfon,  who  has  liberty  and  underftanding, 
muft  always  be  confidered  as  the  refult  of  proper  deli- 
beration :  if  he  has  thefe  faculties,  the  prefumption  is, 
that  he  made  ufe  of  them  -,  and  it  was  his  own  fault, 
Grotius  il)ld.  §  V. 
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if  he  did  not.     If  it  was  otherwife,    if  a  man's  having 
thefe  faculties  was  not  a  fufficient  ground  to  prefume, 
even  againft  his   own  fubfequent   declaration,   that  he 
made  ule  of  them  ;     there  could  be  no  effeaual  obliga- 
tion derived  from  any  human  aa  whatfoever  •,     becaufe 
the   agent  need  only  declare   in  any  cafe,    after  the  a^. 
is  over,  that  he  did  not  a^l  deliberately,    and  then  the 
obligation  would  be  void. 
Promifes         XIV.  P  Before  we  go  on  to  coniider  fome  other  qiief- 
bhid^ng      tions  relating  to  promifes,    it  may  be  proper  to  obferve, 
ty  accept-  ^j^^^.  3     Qj^^'i'g  is  not  binding,  till  it  is  accepted.    The  par- 
ty,  to  whom  it  is  made,  does  not  without  acceptance  ac- 
quire any  right  or  demand  upon  the  promifer :    for  no 
right  or  demand  of  any  fort  can  be  acquired,  without  the 
confent  of  him,  who  acquires  it.  And  unlefs  fome  perfon 
has  a  demand  upon  the  promifer,  he  is  under  no  obligati- 
on. 

^  From  hence  it  follows,    that  a  promife,     after  it  is 
made,    may  be   recalled   without    injuftice ;     provided 
this  is  done,    before  fuch  promife  is  accepted  :    no  right 
or  demand  is  acquired,     till  the  acceptance  of  the  pro- 
mife ;    and  where   there  is  no  right,  there  can  be    no 
Injuftice.     It  ought  however  to    be  remembered,    that 
as  in    alienations  of  property,    fo  hkewife  In   promifes, 
it    is  not  necefTary  for    acceptance  to  follow   the   pro- 
mife   in  order  of  time.     V/hen   a    perfon  aflis   us  to 
make  him  a  promife,   and  we  make  it  at  his  requeft  ; 
the  promife  becomes  binding  immediately  ;   fo    that  we 
cannot  juftly  recall  what  we  have  done,   upon  pretence, 
that  he   has  not  accepted  it.     His  requeft  is   a  fufiicient 
evidence  of  his  acceptance,   though  it  went  before   the 
promife  ;    unlefs,  by  any  fubfequent  a£l   or  declaration 
of  his,    it  appears,  that  he  had  changed  his  mind. 

'■  There  may  be  fame  doubt  perhaps,  v/hether    mere 
acceptance  is  fufficient  to  bind  the  promifer,    or   whe- 
Grot.  ib-J.  §  X17.     *1  Grot.  iSld.  §  XVT.     ^  Gr^t.  iaii.  §  X7. 
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then  it  is  not  necefTary,    that  he  fhould  know  of  fuch 
acceptance.     When  the  promife  is  made  under  either  of 
thefe  forms — I  will  that  it  fhall   bind  me,  when  it    is 
accepted — or  I    will,   that  it  fliall  bind  me,   when   I 
know  it  to   be  accepted,  — fuch    precifion  leaves  no 
room  for  this  doubt.     But   when   thefe  forms  are  not 
obferved,    it   feems  to  be  the  truer  opinion,    that  in 
ftridl  juftice  there  is  no    obligation  upon  the  promlfer, 
till  he  knows  of  the  acceptance  :   becaufe    an  accep- 
tance,  which  is  not  made,    and  an  acceptance,  which 
does  not  appear,  are  in  refpedl  of  him  the  fame  thing. 
But  yet  if  the  promifer,  without  waiting  a  proper  time 
to  know  the  other  parties  mind,  fhould  recall  his  word,, 
he  could  not  efcape  the  charge  of  levity, 

XV.  The   manner   of    promifing,    or  of  refufing,  ^'S"»     ^ 

when  a  requeft  is  made  to  us,    and   the  manner  like-  promifes 

wife   of  accepting  a   promife,  muft   be  fome  external  ^^^      ^^^ 
IT      o        iT  '  ceptance. 

mark  of  the  minds  intention.  Nods  may  indeed  bear 
the  conftru6lion  of  confent,  or  flirugs  of  refufal  :  but 
thefe  are  not  eftablifhed  marks  either  of  the  one  or 
the  other  ;  common  ufage  has  not  fulKciently  eftablifh- 
ed their  fignification.  The  beft  eftablifhed  declarations 
of  our  mind  are  words  either  fpoken  or  written.  In 
fome  cafes  indeed  our  confent  may  be  "colle(n:ed  from 
'  our  filence  :  but  then  there  ought  to  be  fome  fpecial 
reafon,  why  if  we  did  not  confent,  we  fhould  fpeak : 
for  filence  when  there  is  no  fuch  reafon,  will  not 
ealily  bear  this  conftruiftion  ;  in  many  inftances  we 
might  fairly  be  fuppofed  to  have  been  (ilent,  only  be- 
caufe we  had  no  mind  to  fpeak. 

XVI.  ^  Before   we  can  determine,  whether  we  are  Fear 
bound  bv  a  promife,    which  is  extorted  from  us  by  ^^^^^^^     a 

-  '  .  -'     promife 

force,   or  by  threatening  us  with  fome  great  harm  un-  void      in 
lefs  we  make  fuch  promife  ;  it  will  be  necelTary  for  us  n°T^    '"" 

^  '  J  itancesnot 

to  difldnguifh  whether  the  force  fo  made   ufe  of  comes  in  others^ 
'Grot  ibid.  §  VII. 

VOL,  I.  B  b 
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from  the  party,    to  whom  w€  make  the  promiiej   or 
from  fomc  one  elfe  ;    and  if  it   comes  from  him,    we 
muft  diftinguiOi  farther,   whether  that  force   is  juft  or 
ynjuft,    thr.t  is,   whether  he  has  any  right    or  not  to 
threaten  us  with  fuch  an  evil,  as  is  the  occafion  of   aur 
making  the  promife.     If  we  were  to  determine,  that  no 
promifes,    which  arife  from  fear,  are  binding,    and   to 
ground  our  determination  upon  this  principle,  that  the 
promifer,  when  fuch  force  is  made  ufe  of  as   produces 
his  fear,  has  not  hberty  to  chufe   for  himfelf ;  and  is 
upon   that   account  incapable  of  binding  himfelf,  it  is 
plain  the  words  of  the    ciueftion  are   what  lead  us  to 
this  determination,    rather  than  the  fenfe  of  it.     Force 
is  commonly  oppofed  to  liberty :    and  from   thence   wc 
are  induced  to  conclude  too  haftily,   that  where  a  pro- 
mife is  extorted  by  force,  the  promifer  has  not  his  liber- 
ty. But  the  force  here  fuppofed  is  not  fuch  as  will  leave 
the  promifer  no  liberty  of  chufing  for  himfelf:    he  is 
forced  indeed  to  chufe  one  part  of  a  difagreeable  alter- 
native, either  to  make  the  promife,  or  to  fufFer  the  evil, 
with  which  he  is  threatened.    But  however  difagreeable 
the  alternative  may  be ;  yet,  when  he  ha$  two  things 
to  chufe  cut  of,   he  cannot  be  faid  to  have  no  hberty. 
It  muil  be  a  very  ill-natured  and  inhuman  do£lrine  to 
teach,  th^t  the  word  of  a  perfon,  when  he  is  in  diftrefs, 
and  makes  a  promife   in  hopes  of  being  relieved  from 
it,    is  not  as  much  to  be  relyed  upon,   as  when  he  is  in 
full  eafe  and  happinefs  :    and  yet  this  muft  be  the  cafe, 
if  a  promife,   which  we  are  induced  to  make  from  the 
appreheniion  of  fome  great  evil,   is   not  binding  upon 
us,  merely  becaufe  in  fuch  circumftances  we   have  not 
a  proper  degree  of  hberty,    as  having  only  a  difagree- 
able alternative  before  us,    and   being  forced  to  chufe 
out  of  two  things,    neither  of  which  would  have  been 
the  objed  of  our  choice,   if  we  had  been  in  a  b.etter 
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condition.  Grotlus  was  aware  of  this ;  and  when  lie  is 
confidering  only  the  fituation  of  the  promifer,  he  de- 
termines fuch  an  extorted  promife  to  be  binding. 

His  opinion,  when  he  comes  to  fpeak  of  the  other 
party,  is  very  lingular,  and  cannot  be  made  intelligi- 
ble. If,  fays  he,  the  perfon,  to  whom  the  promife  is 
made,  extorts  it  by  bringing  the  promifer  into  any 
unjuft  fear,  he  is  obliged  to  releafe  fuch  promifer  •,  not 
becaufe  the  promife  was  originally  void  in  itfelf ;  but 
upon  account  of  the  unjuft  damage,  which  he  has  done 
hini^.  But  how  the  promife  can  be  valid,  and  the  pro- 
mifer not  be  bound  by  it ;  or  how  the  promifer  can  be 
bound,  and  yet  the  other  party  have  no  demand  upon 
him  j  or  how  this  other  party  can  have  a  demand, 
and  yet  be  obliged  to  give  it  up ;  is  above  my  com- 
prehenfion.  An  obligation  on  one  part  implies  a  de- 
mand or  right  on  the  other  part.  If  therefore  the  pro- 
mife is  valid,  or,  which  amounts  to  the  fame,  if  the 
promifer  is  obliged  to  performance,  the  party,  to 
whom  fuch  promife  is  made,  muft  have  a  right  to 
demand  performance.  But  then,  as  a  right  to  make 
fuch  demand  upon  the  promifer  is  inconliftent  witli  an 
obligation  to  releafe  him ;  it  follows,  that  one  part  of 
our  authors  opinion  cannot  be  true  :  he  muft  either 
allow  the  promife  to  be  void,  or  muft  give  up  his 
notion  of  the  other  party's  obligation  to  releafe  the 
promifer. 

To  clear  up  this  matter,  let  us  return  to  our  firft 
diftin£lion.  If  tlie  promife  is  extorted  by  any  unjuft 
threatenings,  and  the  party  to  whom  It  is  made  is  the 
author  of  this  unjuft  fear ;  fuch  a  promife  is  not  bind- 
ing :  not  upon  account  of  the  promifers  fear,  but  upon 
account  of  the  other  party's  injuftice.  No  right  can 
be  founded  in  an  injury  :  every  unjuft  a£t  is  void,  as 
to  all  the  moral  effecls   of  it,   and  eoniequently  can 
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never  produce  a  demand  in  the  perfon,  who  is  guilty 
of  it.  Now  all  obligations  imply  a  right,  which  corre- 
fponds  to  them.  Therefore,  if  there  is  no  right  on 
the  part  of  him,  who  unjuftly  extorts  the  promife, 
there  can  be  no  obligation  on  the  part  of  him,  from 
whom  it  is  fo  extorted. 

Upon  thefe  principles  it  will  appear,  that  all  pro- 
mifes,  which  arife  from  fear,  and  even  from  unjuft 
fear,  are  not  void,  though  fome  are.  If  a  magiflrate, 
by  the  fear  of  lawful  penalties,  forces  me  to  make 
fuch  promifes  or  other  ftipulations,  as  I  ought  to  have 
made  without  the  ufe  of  force ;  my  promife,  notwith- 
ftanding  the  threatenings  and  fear,  from  whence  I  am 
induced  to  make  it,  will  be  binding.  There  is  nothing 
on  my  part,  let  the  fear  arife  from  what  caufe  it  will, 
which  renders  me  incapable  of  binding  myfelf :  and  if 
it  arife?,  as  is  here  fuppofed,  from  a  juft  caufe  *,  there 
is  no  injuftice  in  the  other  party,  and  confequently 
nothing  which  renders  him  incapable  of  acquiring  a 
right.  Nay  even  where  the  fear  is  unjuftly  brought 
upon  me,  my  promife  will  be  binding  *,  provided  the 
fear  arifes  from  a  third  perfon,  and  the  party,  to  whom 
I  make  the  promife,  is  not  concerned  in  the  injuftice. 
If  I  am  afraid  of  being  murdered,  becaufe  fome  one 
has  threatened  it,  and  promife  a  reward  to  a  perfon 
for  guarding  me  ;  though  I  am  unjuftly  brought  into 
this  fear,  yet  my  promife  will  oblige  me.  There  is, 
as  in  all  cafes  of  fear,  nothing  on  my  part,  which  difqua- 
iifies  me  from  obliging  myfelf:  and  as  the  guard,  to  whom 
I  make  the  promife,  does  me  no  injury,  he  is  not  dif- 
qualified  from  acquiring  a  demand. 

When  therefore  we  maintain,  that  an  extorted  pro- 
mife does  not  oblige  *,  it  muft  always  be  done  under  thefc 
reftri£lions,  that  we  are  unjuftly  brought  into  fear,  and 
that  the  party,  to  whom  we  make  the  promife,  is  concern- 
ed in  the  injuftice. 
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XVII.  "^  Where  fome  m'lftake   or  error  in   the  pro-    Erroneous 
mifer  is  the   only  real  and  true  caufe  of  his  making  the  JJ^'^^  ^^^^^ 
promife  ;  the  obligation  of  fuch  promife  is  void.     When  ^«i^' 
the    fuppofed  truth  of  a    fadt  determines  us  to  make  a 
promife,    where,    if  we  had  been  rightly  informed,  we 
Ihould  have  made  none,    we  confent  to  be  obliged  upon 
fuppolition,   that  the  fadl  is  true  ;  and  confequently  the 
truth  of  the  fa6):  becomes  a  condition   of  our  promife. 
If  therefore  the  fadt  is  falfe,  the  promife  muft  be  void  : 
becaufe  all  conditional  promifes  are  void,   where  the  con- 
ditions are  not  m^ade  good  ;  or  becaufe  no  man  is  obliged 
farther  than  he  confents,     and  in   the  cafe   now  under 
confideration,     we  confent  to   be  obliged  no  otherwife 
than  upon  fuppofition,    that  the  fa<St  is  true. 

It  ought  however  to  appear  plainly  from  the  pro- 
mifers  words,  or  from  the  circumftances  of  the  pro- 
mife, or  from  the  matter  of  it,  that  his  error  was  the 
fole  rcafon,  which  efFe<Sl:ually  determined  him  to  make 
it :  becaufe,  if  his  obligation  was  to  be  void,  where 
this  does  not  appear  ;  it  would  almoft  always  be  in  his 
power  to  make  his  promife  void,  at  his  own  pleafure. 
He  might  pretend,  that  he  was  in  fome  error,  and 
that,  if  he  had  been  well  informed,  he  fhould  not  have 
engaged  in  fuch  a  promife.  An  error,  which  does  not 
appear,  is  of  no  more  account  in  our  dealings  with 
one  another,  than  an  error,  which  does  not  exift : 
the  law  of  nature  cannot  allow  any  effect  to  be  obtain- 
ed by  what  does  not  fall  under  the  notice  of  mankind. 
Caius  is  a  candidate  for  a  certain  office,  and  I  promife 
him  my  vote :  at  the  time  of  making  this  promife,  I 
fuppofed  that  Sempronius,  to  whom  I  have  particu- 
lar obligations,  would  not  be  his  competitor  :  but  be- 
fore the  day  of  ele6lion  I  find,  that  he  is.  If  this  fup- 
pofition of  mine  did  not  appear  at  all,  if  it  was  not 
plainly  the  reafon,    which  induced   me  to  make   this 
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promife,    it  cannot  afFe<Sl  the  promife,  after  it  is  made, 
fo  as  to  fet  it  afide.      I  might  not  have  this  fuppofition 
in  my  mind,    or  if  I  had,    yet  fince  all  men  are  not 
determined   in  their  actions  by  principles  of  gratitude, 
I  fhould  perhaps  have  made  the  fame  promife,  whether 
I  thought  about  Sempronius,  as  a  competitor,   or  not. 
But    if,   when   I   engaged    to    Caius,    I    exprefsly  told 
him,     that   I   had    great    obligations    to    Sempronius, 
but  believed  his  prefent  lituation  to  be  fuch,    as  made 
me  imagine,    he  would  not  offer  himfelf;    a  declara- 
tion of  this  fort  plainly  fhews,    that   I  had  this  fuppo- 
fition  in   my  mind,     and    that    it    determined   me    to 
engage  myfelf  to  him.     Or  if  Caius,  when  he  applied 
to  me,   had  faid,    that  notwithftanding  my  obligations 
to   Sempronius,    I    might  fafely  engage  to    him,    bc- 
caufe  my  friend  would  not  oppofe  him ;    and  in  confe- 
quence  of  this  alTurance,   I  promife   my  vote  to  him  ; 
though  my  own  words  might  not  fhew  what  fuppolltion 
determined  me  to  this  promife,    yet  the  circumftances 
would  fhcw  it  plainly  enough  to  releafe  me  from  any 
obligation,   when  I  find  afterwards,    that  Sempronius 
is  a  candidate. 
A    man*s       XVIII.  "  As  we  may  bind  ourfelves  by  a  promife, 
promife      wliich  we  make  in  our  own  perfon  ;    fo  hkewife  we  are 
for    him.  obliged  to  ftand  to  a  promife,    which  another  perfon 
makes  for  us,    where  we   have  given  him  either  a  ge- 
neral commiflion  to  aift  for  us  in  all  things,  or  a  par- 
ticular commiffion  to  aft  in  this  affair.     In  either  cafe 
by  fuch    a    commiffion,    where    he    keeps    within    the 
bounds  of  it,  we  have  made  his  acSl  our  own. 

Where  we  have  given  a  man  a  power  or  commiflion 
to  aft  for  us,  as  our  proxy ;  though  no  reftriftion  or 
limitation  of  fuch  commiffion  may  appear,  yet  it 
ircqueutly  happens,  that  we  give  fome  private  in- 
ftruftions  to  fuch  proxy  or  agent,   in  what  manner  we 
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would  have  him  a£l,  and  how  far  he  may  go. 
Suppofe  him  then  to  a(Sl  contrary  to  thefe  private  in- 
ftrucftions,  and  to  go  farther,  than  we  allowed  himj 
we  fhall  be  obliged  to  ftand  to  the  promife,  which 
he  makes  for  us,  notwithftanding  our  confent  feems 
to  be  wanting.  For  that  a6l  of  our  will,  whereby  he 
was  appointed  our  agent,  which  is  the  only  a(St  of  our 
will,  that  is  or  can  be  known  by  the  party,  to  whom 
the  promife  is  made,  is  fufficient  to  make  what  fuch 
agent  does  for  us  be  confidered  as  our  own  act.  The 
private  inftrudlions,  which  we  gave  him,  cannot  afFedt 
any  one,  to  whom  they  are  not  known,  and  from 
whom  we  were  determined  to  conceal  them :  they 
cannot  therefore  fo  affe<St  the  party,  to  whom  the  pro- 
mife is  made,  as  to  prevent  his  claim  upon  us :  the 
conlent,  which  appears  to  him,  muft,  in  refpedt  of 
him,  be  looked  upon  as  our  true  and  full  confent.  If  it 
was  otherwife,  there  would  be  fuch  room  for  collullon 
between  the  promifer  and  his  agent,  that  it  would  be 
in  their  power  at  any  time  to  prevent  any  obligation 
from  arifing  upon  promifes  thus  made. 

However,  though  our  limitations  or  fecret  in- 
ftrudlions,  in  refpedt  of  the  party,  to  whom  the  pro- 
mife is  made,  are  confidered  as  not  in  exiftence  j  be- 
caufe  they  neither  do  nor  can  appear  to  him,  and  con- 
fequently  cannot  invalidate  his  claim,  which  arifes 
from  our  public  confent  or  apparent  a<St;  yet  they 
will  produce  their  proper  effect  upon  the  perfon,  to 
whom  they  are  known.  Our  agent  knows  them : 
and  the  effect,  which  they  produce  upon  him,  is  to 
make  him  anfwerable  for  any  lofs  or  damage,  that 
we  may  fuftain  by  his  having  exceeded  them ;  be- 
caufe  by  undertaking  to  2idi  for  us  under  thefe  re- 
ftriaions,  he  has  at  leafl  tacitly  obliged  himfelf  not  to 
a£l  otherwife. 
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Volunta-  XIX.  '^  When  we  have  appointed  an  agent  to 
does  not  promife  for  us  ,  the  agent  may  happen  to  die,  before 
oblige.  i^Q  ]^3s  tranfa£led  the  bufinefs,  and  fome  other  perfon, 
wiio  knew,  that  he  was  our  agent,  and  for  what  pur- 
pofe,  may  poffibly  undertake  to  make  the  promife 
without  our  appointment,  which  he  was  to  have  made, 
if  he  had  lived  long  enough  to  do  it  :  in  this  cafe  no 
obligation  arifes  upon  us  from  the  a6t  of  fuch  perfon 
For  want  of  our  appointment,  that  is,  for  want  of 
our  confent  to  what  he  has  done,  it  cannot  be  looked 
upon  as  our  own  adl.  If  indeed  our  promife  was  con- 
tained in  a  letter,  and  the  bearer,  to  whom  we  en- 
trufted  the  letter,  dies ;  but  after  his  death  this  letter  is 
delivered  by  fome  one  elfe  to  the  party,  to  whom 
the  promife  is  made ;  the  promife  then  becomes  bind- 
ing upon  acceptance.  The  firft  bearer  of  the  letter 
was  not  our  agent ;  the  letter  is  to  promife  for  us,  and 
is  the  inftrument  of  our  confent  r  and  it  is  not  at  all 
material  whether  the  inftrument,  by  which  we  defign- 
ed  to  bind  ourfelves,  comes  to  the  hands  of  the  party, 
to  whom  we  make  the  promife,  by  the  hands  of  the 
firft  bearer,  to  whom  we  entrufted  it,  or  by  the  hands 
of  any  one  elfe. 
What  XX.  Where  a   promife  palTes  from  the  promifer  to 

promifes 

may    and  the  Other  party  though  a  third  hand,   we    fliould  con- 

vv  lat  may  ^^^j,  whether  this  third  perfon  was  appointed    merely 

ciV'cd,        as  a  mefTenger   to  notify  the  promife,    or  as  an   agent 

paf,  to  make  it.     If    he  was    only  a    meflenger   to  notify 

through      ^\^Q  promife,  and  the  promifer  recalls  it   before    accep- 

hand.  tance,   but  without  acquainting  his    meflenger,  that  he 

has  done  fo  ;   fuch  a   revocation  will  have  its  effedt  : 

and    though   the    meflenger   fhould    afterward    notify 

the    promife,  and    acceptance    fliould    be  made    upon 

fuch  notification,   the  promifer  is  not   obliged  to  make 

the  promife  good.     The  obligation  of  fuch  a  promife 
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depends  upon  the  will  of  the  promifer,  and  not  upon 
the  will  of  his  meffenger  :  he  had  not  bound  himfelf 
to  the  mefTenger,  and  much  lefs  to  any  one  elie,  to 
continue  in  the  fame  mind  or  to  abide  by  any  atSl, 
which  his  mefTenger  fhould  do.  This  is  the  decifion 
of  Grotius  upon  the  cafe.  But  he  fhould  have  added, 
that  the  promifer,  though  he  might  have  no  oppor- 
tunity of  informing  his  mefTenger,  that  he  had  recall:. 
ed  his  promife,  fhould  take  care  to  acquaint  fome  others 
with  his  having  done  fo  :  becaufehis  revocation,  if  it  did 
not  appear,  can  be  of  no  more  account,  than  if  it  did  not 
exift :  and  confequently  without  this  precaution  he  could 
not  in  juflice  claim  to  bereleafed. 

But  when  the  perfon  through  whofe  hands  the  promife 
pafTes,  was  appointed  to  make  it,  as  the  promifers  agent ; 
then  notwithftanding  the  promifer  fliould  recall  it,  before 
it  is  made,  yet  unlefs  his  agent  is  made  acquainted  with 
what  he  has  done,  and  for  want  of  fuch  notice  makes  the 
promife,  it  will  be  binding.  The  agents  appointment 
continues,  till  he  knows  himfelf  to  be  difcharged  ;  and 
the  promifer  by  that  appointment  has  transferred  his  pow- 
er of  a£ling  in  the  cafe  from  himfelf  to  his  agent. 

Grotius,  when  he  is  taking  notice  of  this  difllnc- 
tion,  applies  it,  in  paffing,  to  the  cafe  of  gifts.  Where 
I  have  made  an  a6lual  donation,  and  have  ordered  a 
mefTenger  to  notify  this  to  the  perfon,  to  whom  I  fo 
alienate  my  property,  in  order  for  his  acceptance  ;  if 
I  die  before  this  notice  is  adlually  given,  and  he  upon 
receiving  the  notice,  accepts  j  though  this  is  done 
after  my  death,  the  donation  is  valid.  It  was  complete 
on  my  part  before  my  death  ;  the  mefTenger  was  not 
to  make  the  donation  for  me,  but  to  notify,  that  I 
had  made  it :  and  as  to  the  other  parties  acceptance, 
by  which  the  transfer  is  completed ;    this  may  as  well 
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be  done  after  my  death  as  before  It :  fince  I  am  no 
way  concerned  in  this  act  of  acceptance,  nor  is  any 
farther  concurrence  of  mine  necefl^iry  towards  com- 
pleting the  transfer,  than  what  I  had  given  already 
We  fliould  however  obferve,  that  fuch  a  donation 
can  only  take  place  as  a  will  does,  where  no  acceptance 
is  made  before  the  teliators  death  :  it  muft  be  fome 
pofitive  law,  which,  by  taking  the  thing  given  into  its 
cuftody,  prevents  it  from  becoming  the  property  of 
the  firft  occupant,  betv^een  the  givers  death  and  the 
other  partys  acceptance.  But  if  inftead  of  making  the 
donation  myfelf,  and  ordering  a  melTenger  to  notify 
what  I  have  done,  I  appoint  an  agent  to  make  it  for 
me ;  then  if  I  die,  before  it  is  made,  the  donation 
will  be  void ;  though  my  agent,  not  knowing  of  my 
death,  fliould  make  it  afterwards.  The  donation  in 
this  cafe  was  not  actually  made  before  my  death,  but 
was  only  ordered  to  be  made ;  and  after  my  death,  as 
I  cannot  a£l:  for  myfelf,  fo  neither  can  I  a6l  by  any 
other  perfon  :  the  appointment  of  any  other  perfon  to 
be  my  agent  or  to  do  my  a6ts  for  me  ceafes  with  my  life, 
as  I  am  then  no  longer  capable  of  doing  any  d.£t. 

But  what  is  here  faid  relates  only  to  aclual  dona- 
tions, and  not  to  promifes  of  giving.  Whatever  may 
be  the  character  of  the  perfon,  through  whofe  hands 
fuch  promife  is  conveyed,  whether  he  is  a  melTenger 
fent  by  me,  or  an  agent  commiflioned  to  a6t  for  me ; 
if  I  die  before  acceptance,  no  fubfequent  acceptance 
can  affect  my  heirs :  fince  the  obligation  of  my  pro- 
mife, even  after  it  is  accepted,  is  only  perfonal,  and 
confequently  muft  ceafe  at  my  death.  A  promife  does 
not  alienate  my  property  in  the  thing  promifed,  or 
give  the  party,  to  whom  I  make  the  promife,  any 
claim  upon  the  thing :  it  only  alienates  a  part  of  my 
liberty,  and  gives  him  a  claim  upon  my  perfpn  to  do 
fuch  a<Sts,  as  will  alienate  the  thing  hereafter. 
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XXI.  ^    As  we  bind   oiirfelves    by  promifes,    which  Effcv^s    of 

.  •  '  n.     r  1  acceptance 

another  man,    who  is  appointea  to  act   tor  us,     makes  by  another 

in  our  name ;    fo  Hkewife  we  may  accept  promifes  by  *^"^^^ 

,  ,  ,         ,  '     with    or 

our    agent,     and   may  acquire  a  right   in   virtue    of  a  without 

promife  fo   accepted.      But   where  a  perfon,    who  hap-  ^^^ 
pens  to  be  prefent,    when   a   promife  is  made,     accepts 
for  us,     without   having  our  commiffion  for  fo  doing; 
fome    doubt    may   be    raifed    concerning  the  eifcdt   of 
fuch  an   acceptance.     And  it  will  be  necefTary  in  deter- 
mining any  doubts  upon  this  head,    to  enquire  whether 
the  promife   is   made   dire6lly  to    the   perfon,    who    is 
prefent,    though  it  is  made  for   our  benefit ;    or  whe- 
ther the  words]  of  it   fhew,     that  it  was  made  to  us, 
who  are  abfent,    and  that  the  perfon,    who  is  prefent  at 
the  time  of  making  it,    is  only  appealed  to  as  a  witnefs 
of  what  has  pafTed.      Thus  a  promife  relating  to  Titius, 
who  is  abfent,    may  be  made  to  Caius,    who  is  prefent, 
under  either  of  thefe  forms.  —  I  promife  you,    Caius, 
that  I  will  give  fuch  a  thing,    or  do  fuch  a  fervice  to 
Titius.  —  or,    I  promife   Titius  to   give    him   fuch    a 
thing,    or  to  do  him  fuch  a  fervice,  and  do  you,  Caius, 
take  notice,  that  I  have  promifed  it. 

In  the  former  of  thefe  cafes,  as  the  promife  is  made 
directly  to  Caius,  though  it  is  for  the  benefit  of 
Titius,  yet  the  acceptance  of  Caius  binds  the  pro- 
mifer  :  becaufe  the  liberty,  which  he  alienates  by  it,  is 
alienated  to  Caius  •,  and  it  is  he,  who  acquires  a  right  ^ 
by  this  a£t  over  the  promifers  perfon.  It  is  therefore 
in  his  power  to  releafe  the  promifer,  at  any  time  be- 
fore Titius  has  accepted  it.  But  after  his  acceptance, 
it  is  out  of  the  power  of  Caius  to  releafe  fuch  pro- 
mifer -,  becaufe  by  his  propofal  of  the  affair  to  Titius, 
and  by  the  acceptance,  which  follows  upon  it,  his 
right  over  the  perfon  of  the  promifer  is  conveyed 
to  Titius.     Suppofe   Titius  Ihould  refufe  the  favour, 
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this  refufalreleafes  the  promifer,  and  he  is  no  longer 
under  the  fame  obligation  to  Caius  :  becaufe,  as  the 
benefit  ariling  from  the  promife  was  a  benefit  to 
be  received  by  Titius,  upon  his  refufal  to  receive  fuch 
benefit,  the  matter  of  the  promife  becomes  impoffible. 

In  the  other  cafe,  if  the  promifer  fays,  I  engage  to 
Titius  who  is  abfent,  that  I  will  give  him  fuch  a 
thing,  or  do  him  fuch  a  fervice,  and  do  you,  Caius, 
take  notice  that  I  have  fo  engaged  *,  then  upon  fuppo- 
fition,  that  Caius  has  a  general  commiflion  to  acl  for 
Titius,  or  a  fpecial  commiflion  to  aft  for  this  purpofe, 
his  acceptance  will  make  the  promife  binding  upon 
the  promifer.  But  if  he  has  no  fuch  commiflion,  and 
does  not  accept,  then  the  promife  will,  notwithfland- 
ing  his  atteftation  of  it,  be  in  the  power  of  the  pro- 
mifer, who  may  recall  it,  if  he  pleafes,  at  any  ^time 
before  it  is  accepted  by  Titius.  Only  as  he  had  pub- 
lifhed  the  promife,  it  will  be  necefTary  for  him  to  re- 
call it  publicly :  otherwife,  if  the  promife  appears, 
but  the  revocation  does  not  appear,  the  promife  will 
ftand  good,  and  the  revocation  will  be  nothing,  for 
a  reafon  which  has  been  frequently  mentioned,  and 
need  not  be  repeated.  Or  laftly,  fuppofe,  that  Caius, 
who  is  fo  called  upon  to  atteft  a  promife  made  to 
Titius,  fhould,  though  he  has  no  commiflion  to  aft 
for  him,  accept  the  promife  :  then  if  the  promifer 
does  not  agree,  that  he  fliould  accept  it,  his  accep- 
tance can  have  no  efFeft ;  he  is  not  appointed  agent 
for  Titius,  and  the  promifer  will  not  tranfaft  with 
him,  as  if  he  had  that  charafter.  But  if  the  promifer 
confents  that  he  fhould  accept ;  then  notwithflanding 
he  has  no  fuch  appointment,  this  cafe  will  be  re- 
'  duced  to  the  fame  ftate  with  the  former  cafe  ;  the  pro- 

mife upon  the  acceptance  of  Caius  will  be  binding, 
till  it  apears,  whether  Titius  will  accept  or  refufe 
the  interefl:  which  he  has  in   it :   for   it  is  the  fame 
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thing,  whether  the  promifer  engages  to  Caius  for  the 
benefit  of  Titius,  or  engages  to  Titius  and  allows  Caius 
fo  far  to  ftand  in  the  place  of  Titius  as  to  accept  for  him. 

XXIL  If  a  promife  is  made  to  a  man,  and  he  dies  A  man'* 
before  acceptance,  the  acceptance  of  his  heirs  does  not  not  accept 
bind  the  promifer.  However  the  promifer  might  pro-  J  promife 
pofe  to  alienate  a  right  over  his  perfon  to  the  deceaf- 
ed,  it  does  not  follow,  that  he  is  willing  to  alienate 
the  fame  right  over  his  perfon  to  the  heirs  of  the  de- 
ceafed.  Nay  we  may  go  one  ftep  father  :  if  a  pro- 
mife is  made  to  a  man,  and  is  accepted  by  him,  but 
is  not  performed  before  his  death  j  his  heirs  have  no 
claim  to  performance,  unlefs  they  wxre  exprefly  in- 
cluded in  it.  If  indeed  it  had  been  made  to  him  and 
his  heirs,  his  acceptance  would  be  binding  upon  the 
promifer  for  their  intereft,  as  well  as  for  his  o\vn.  But 
if  they  were  not  included  In  it,  if  it  was  made  to  him 
without  mentioning  them  j  though  he  had  accepted, 
yet  the  right  acquired  by  fuch  acceptance  is  merely 
perfonal,  and  dies  with  him. 

This  Is  too  plain  to  be  queftioned  In  promifes 
of  doing.  I  have  promlfed  a  man,  wdio  is  candidate 
for  a  certain  office,  that  I  will  give  him  my  vote ; 
he  accepts  my  promife,  but  dies  before  the  day 
of  ele£tion ;  and  his  fon  offers  himfelf  as  a  candidate 
for  the  fame  office.  No  one  would  imagine,  that  my 
promife  made  to  the  father  binds  me  to  vote  for  the 
fon. 

Nor  can  any  reafon  be  given,  why  it  fhould  be  other- 
wife  in  promifes  of  giving,  why  if  I  promife  to  give  a 
man  a  fum  of  money,  and  he  accepts  the  favour  of  my 
promife,  but  dies  before  performance,  his  heir,  unlefs 
he  was  exprefsly  included  in  the  promife,  fhould  have 
any  claim  to  the  money.  If  indeed  the  money,  inftead 
of  being  promifed,  had  been  actually  given,  the  bene- 
fit of  the  promife  would  have  defcended  to  the  heir : 
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but  this  is  no  reafon,  why,  if  the  money  had  not  been 
given,  he  would  have  the  fame  claim  upon  me,  that 
the  deceafed  fhould  have  had.  I  intended  to  give  to 
the  deceafed  •,  it  does  not  follow  from  thence,  that  I 
intended  to  give  to  his  heirs :  the  benefit  of  my  pro- 
mife,  if  it  had  been  performed,  would  indeed  have  de- 
fcended  to  them  ;  but  this  is  accidental,  and  does  not 
appear  to  have  been  in  my  intention,  as  they  were  not 
exprefsly  mentioned  in  the  promife.  If  I  had  actually 
performed  my  promife  by  giving  the  money,  I  could 
not  upon  his  deceafe  have  demanded  it  again  of  the 
heirs :  becaufe  by  giving  it,  I  had  parted  with  all  my 
claim  to  it,  and  the  deceafed  had,  before  his  death,  ac- 
quired a  right,  not  merely  over  my  perfon  by  a  pro- 
mife, but  in  the  thing  itfelf  by  a  transfer  of  it.  He 
might  therefore  have  difpofed  of  it  by  will,  if  he  had 
pleafed  ;  or  if  he  does  not  do  this  it  will  defcend  to  his 
heirs  in  inteftate  fucceffion. 

Promifory  notes  for  money  lent  do  not  come  under 
this  defcription.  The  form  of  fuch  notes — I  promife 
to  pay,  efpecially  if  I  add,  for  value  received, — fliews 
them  to  be  more  than  mere  promifes ;  it  fhews  that  he, 
who  gives  fuch  notes,  acknowledges,  that  fomething 
was  due  to  the  perfon,  to  whom  they  are  given :  and 
confequently  inftead  of  being  gratuitous  promifes,  they 
are  evidences  of  a  debt. 
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CHAP.      XIII. 


Of  Contrads. 


I.  What  meant  by  contraEls.     II.   Contracts  are  either  ef 
immediate  or  future  performance.     III.   Contracts  are  e'l^ 
iher  of  partial  or  mutual  benefit.     IV.   CofitraBs  are  ei- 
ther  of  giving  or  doing  or  both.     V.   No  man   by  con-' 
tract  parts  with  more  than  he  intended.     YI.   The  na- 
ture  and   obligation    of  a   loan    of  inconjumnlle  goods* 
VII.   Of  a  commiffton.     VIII.    Of  a  charge.     IX.    C'^fi- 
traEls  of  mutual  benefit  either  fijare  the  matter    or   make 
it  common.     X.   Incapacity  of  either  party  to   be  obliged 
voids  the  contract.     XI .   TVhat  the   equality  required  in 
contraEis  co? fills  in.     XIL   Equality  in  the  previous  oFts 
relates  to  hiowledge  and  freedom.     XIII.  Equality  iti  the 
pri?icipal  aEi  relates  to  knowledge  of  the  price.      XIV.  ii- 
quality  in  the  matter  relates  to  faults  in  the  goods  or    er* 
rors  in  the  price  unknown  to  either  party.      XV.   Want 
of  an  equivalent  how  fupplied  in  auctions.     XVI.   Price 
of  things  or  luorky   what  it  is  and  how  varied.      XVIL 
Fair  price  is  the  market  price.     XVIII.  Extraordinary 
circumfiaiices  allow  to  exceed  the  market  price.  XIX.  Ad- 
vantages by  the  introduction  cf  money.     XX.  Metals  the 
mofi  proper  materials  for  money.     XXI.    Ufis  and  RuUs 
of  coining.      XXII.    life  of  money  varys  the  pi'ice  ofgoods* 
XXIII.  Buying  and  felling.     XXIV.  Letting  and  rent- 
ing. XXV.  Letting  and  hiring  of  labour.     Z\XVI.  Loan 
tf  cotifumable  goods.     XXVII.  IntereR  for  money  utm 
'what  principles  to  he  defended..    XXVIII.   Vfury  why 
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forbidden  by  the  Mofaic  law.  XXIX.  ^uejlion  relating 
to  a  loan.  XXX.  'Nature  ofinfurance.  XXXI.  Mixed 
contraBs.  XXXII.  Gain  and  lofs  how  adjujied  in  part- 
nerjlnps.  XXXIII.  ParterJlAps  mixed  with  infurance, 
XXXIV.  CoJitraSl  of  one  party  bearing  the  whole  lofs 
nvithout  anyfhare  in  the  gain.  XXXV.  Work  and  money 
how  compared  in  partnerjhips.  XXXVI.  ContraBs  how 
difjhlved.  XXXVII.  ContraBs  of  chance  their  nature, 
and  obligation.  XXXIII.  ContraBs  with  a  man  to  dfi 
or  give  what  we  might  claim  are  void.  XXXIX.  Con- 
traBs void,  where  the  matter  is  unlawful.  XL.  Obliga- 
tion  how  rejiored  to  void  contraBs, 


What  I.  TTNthe  laft  chapter  we  have  confidered  at  large  the 

coiurads/       -L    nature  of  promifes.     Where  by  promifes  I  mean 

fuch   afts,   as  lay  an  obligation  on  the  party  or  parties 

concerned  on   one  fide,    and  convey  a  demand  upon 

their  perfon  to  the  party  or  parties  concerned  on  the 

other  fide.     So  that  in  promifes,  according  to  this  de- 

fcription  of  them,  there  is  no  mutual  obligation  of  the 

parties  on  both  fides  each  to   the  other  ;  there  is    only 

an  obligation  to  one  part,  and  a  correfpondant  right  on 

the  other  part.     ^  Such  afls   of  mankind,  as  produce  a 

mutual  obligation,  and  confequntly  a  mutual  claim  on 

the  parties  concerned  on  both  fides,    are  contracts. 

Contrads       II.  Contra£ls  are  either  fuch  as  are   performed  im- 

of   imme-  ^lediately,   or  fuch  as  we  engage  to  perform  at  fome 

diafe     or  future  time.     Thofe  of  immediate   performance  I  ihall 

formance.    call  fimply  contradls,  and  thofe,  which  we  bind  our- 

felves  to   perform  at  fome  future  time,    may  be  called 

promifory  contracts. 

From  this  defcription  of  promifory  contrails  it  will 
appear,  that  we  need  not  confider  them  particularly  : 
for  the  queftions,  which  arife  upon  them,  are  either 
what  may  be  determined  from  the  rules  relating  to  con- 

y  Grotius  Lib.  II.  Ch.  XII.  §  VII. 
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trails  in  general,  or  from  tliofe,  which  have  been  laid 
down  relating  to  promifcs. 

in.    A  fecond  divifion  of  contrails  is  into  fuch  as  Contraa* 
^'  are  of  mutual,    and  fuch  as  are  of  partial  benefit.     All  ^f  partial 
contracts  indeed   fuppofe  a   mutual   obligation    of  the  orof  mu- 

^  tual  bene* 

parties  engaged  in   them ;    but  we  fhall  find  prefently,  fit. 
that  they  do  not  all  produce  a  mutual  benfit. 

IV.  A  third  divifion  of  contracls  is  into  ^    contracts  coHtra<ft8 
of  givins:,    or  contrails  of  doins:,    or  contracts  both  of  ^""^  either 

o         t^J  o'  ,  ^  of    giving 

giving  and  of  doing.     For  all  the  benefit  ariling  from  or    doing 
contracls,     whether  it  is  partial  or  mutual,    muft  arife   *"^  ^^   "^  ' 
either  from  thing?,  or  from  a£lions,  or  from  both.     On- 
ly it  is  to  be  obferved,    that  under  the  notion  of  things 
we  here  include  not  only  goods,    but  money  likewife, 
and  the  ufe  of  either  goods  or  money. 

V.  The  fundamental  rule  in  all  contrails  is,    that  no   No    man 
man  by  engaging  in  them  parts  with  more  than  he  de-  ^^^^  -^rt* 
figned  to  part  with  ;    or  that  the  demand  of  one  party  with  more 
cannot  exceed  what  was  in  the  intention  of  the  other  intended. 
party  to  transfer  or  give  up  to  him. 

By  the  defign  or  intention  of  either  party  is  not  here 
meant  any  fecret  or  referved  defign  or  intention,  which 
he  kept  in  his  mind,  and  never  difcovered.  Such  a  de- 
fign or  intention,  as  does  not  appear,  is  in  cafes  of  con- 
trails, as  in  all  other  cafes,  of  no  mere  account,  than  a 
defign  or  intention,  which  does  not  exift.  But  by  the 
defign  or  intention  of  either  party  is  meant  fuch  defign 
or  intention,  as  may  be  fairly  colleeled  either  from  his 
words  or  his  anions.  In  the  intercourfe  of  mankind 
one  with  another,  no  perfon  can  be  fuppofed  to  deiign 
or  intend  what  does  not  appear  in  one  of  thefe  ways  ? 
becaufe  there  is  no  evidence  and  can  be  no  knowledge 
of  his  defigning  or  intending  any  thing  elfe,  but  what 
does  fo  appear. 

2  Grotiua  ibid.  §  II.  a  Grotius  ibjd. 
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There  is  a  plane  reafon,  why  no  perfons  grant  on  one 

fide,  and  conlequently  no  perfons  juft  demand  on  the  o- 

ther  fide,    as  far  as  fuch  grant  is  made  or  fuch  demand 

arifes  from  any  contract,    can  never   extend  beyond  the 

defign  or  intention  of  the  perfon,  who  makes  the  grant. 

If  it  was  otherwife,  he  might  lofe  apart  of  his  property, 

or  might  be  confirained  to  the  doing   certain  actions, 

without  his  own  confent.     But  as  all  caufelefs  harm  done 

to  a  man,  either  in  his  property  or  in  his  liberty,  is   injuf- 

tice  ;  and  the  taking  from  him  his  property  or  the  con- 

ftraining  him  to  act  in  a  certain  manner,  v/ithout  his  own 

confent,   is  doing  him  caufelefs  harm  in  thefe  refpe£ls ; 

it  follows,  that  there  can  be  no  juft  demand  either  upon 

his.  goods  or  his  perfon,  any  farther  than  he  appears,  or 

may  be  fairly  fliewn,    to  have  had  a  defign  or  intention 

of  granting  fuch  demands. 

The     na-       VI.  We  will  firfl:  confider  contra£ts  of  partial  benefit, 

turc    and  ^j-^j^-j-^  ^-^^y  likewife  be  called  eratuitous  contracts,  becaufe 

obligation  ', 

on«  of  a  there  is  a  favour  done  on  one  fide,  and  no  return  of  ben- 
°^"/-'',. '"'  efit  arifes  from  fuch  contracts. 

con  A  1.1  llia^ 

ble  goods.  b  jf  Q^Q  i^an  makes  over  his  goods  abfolutely  to  an- 
other, without  referving  to  himfelf  any  claim  upon  the 
goods,  or  upon  the  party,  to  whom  he  makes  them 
over ;  this  is  a  gift,  and  does  not  come  within  our  de- 
fcription  of  contracts  ;  no  mutual  obligation  arifes  from 
fuch  an  act  as  this.  In  like  manner,  if  we  find,  that 
any  perfon  has  occafion  for  our  aflifi.ance,  and  we  do 
him  the  fervice,  which  he  wants,  this  is  no  contract ; 
provided  no  mutual  obligation  of  jufi:ice  arifes  from 
fuch  fervice.  But  where  our  goods  are  fuch  as  will  not 
perifli  or  be  confumed  in  ufing,  we  have  it  in  our 
power  to  difpofe  of  the  ufe  of  thofe  goods,  without 
alienating  the  property,  which  we  have  in  them  :  we 
may  let  a  man  have  the  ufe  of  our  houfe,  or  land,  or 
horfes,  or  books,  and  flill  keep  our  <;laim  to  the  things 

b  Grot.  ibiJ. 
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themfelves.  When  this  is  done,  without  taking  any  va- 
lauabie  confideration  of  the  perfon,  to  whom  we  {"o  make 
over  the  ufe,  this  is  called  a  loan  j  and  the  aft  of  our 
lending  and  his  borrowing  is  a  gratuitous  contrail. 
The  aft  is  plainly  gratuitous  ;  becaufe  he  has  a  bt;nelit 
from  the  ufe  of  our  goods,  and  we  receive  no  benefit 
in  return  :  and  it  is  a  contraft  -,  becaufe  a  mutual  obli- 
gation upon  the  lender  and  upon  the  borrower  arifesfrom 
it. 

The  principal  obligation  on  the  part  of  the  lender  h 
to  take  nothing  for  the  ufe  of  his  goods.  This  is  all, 
which  is  contained  in  the  general  notion  of  a  loan  :  nei- 
ther the  words  nor  the  aftions  of  a  man,  who  fays,  that 
he  will  lend  another  his  houfe,  or  his  land,  or  his  books, 
or  his  horfes,  or  any  thing  elfe,  which,  may  be  ufed  with- 
out being  confumed,  and  who  does  lend  them  accord- 
ingly, imply  any  more  than  this. 

There  may  indeed  be  fome  other  accidental  obliga- 
tions upon  the  lender  :  but  they  are  fuch  as  are  not  in- 
cluded in  the  general  notion  of  a  loan,  and  can  take 
place  no  otherwife,  than  by  having  been  particularly  fpe- 
cified.  Thus  he  may,  for  inftance,  have  exprefled  par- 
ticularly for  what  determinate  time  he  made  over  the 
ufe  of  his  goods  :  if  he  has  done  this,  he  is  obliged  not 
to  call  for  them,  and  has  no  ri^ht  to  demand  them,  till 
that  time  is  expired. 

The  principal  obligation  on  the  part  of  the  borrower 
is  to  return  the  goods  in  the  fame  condition,  that  he  re- 
ceived  them  :  except  only  as  far  as  they  muft  have  been 
neceiTarily  impared  by  time  or  by  ufe,  which  was 
granted  to  him.  He  is  obliged  to  return  the  goods 
again  •,  becaufe  the  lender  did  not  defign  to  tranfer  the 
property  of  them  to  him  :  and  by  the  general  rule  of 
all  contrafts,  the  borrower  can  demand  no  more  than 
the  lender  defigned  to  grant.  If  no  time  was  fixed  at  firfl 
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for  returning  the  goods,  it  cannot  be  collciTted  for  what 
time  the  lender  deligned  to  part  with  the  ufe  of 
them  :  it  muft  therefore  depend  upon  his  pleafure  how 
long  the  borrower  fhall  ufe  them.  But  if  any  time 
^  was  fixed,  when  the  goods  were  lent  ;  the  owner  then 

ngreed  to  let  the  borrower  ufe  them  fo  long.  How- 
ever therefore  the  lender  may  want  them  in  the  mean 
while,  the  borrower  can  only  be  charged  with  ingrati- 
tude, if  he  refufes  to  return  them.  He  certainly  can- 
not be  charged  with  injuftice,  in  keeping  the  ufe  of  the 
goods  for  as  long  a  time  as  the  other  had  given  him  a 
right  to  keep  them.  When  the  borrower  returns  the 
goods,  he  is  obliged  to  return  them  in  the  fame  condi- 
tion, in  which  he  received  them  :  becaufe  otherwife  he 
would  take  more  than  the  lender  defigned  to  give  him. 
The  lender  intended  to  grant  only  the  ufe  of  his  goods  ; 
but  he  lofes  more  than  this  by  the  borrower,  if  his  goods 
are  returned  to  him  m  worfe  condition  than  when  they 
went  out  of  his  hands. 

We  ought  however  to  confider,  whether  the  damage, 
which  the  goods  have  received,  is  fuch,  as  they  would 
have  fufFered,  though  they  had  continued  in  the  ow^ners 
hands,  or  whether  it  is  fuch,  as  they  have  fuffered 
through  fome  fault  of  the  borrower.  In  the  latter  cafe 
he  is  obliged  to  make  good  the  damage,  for  the  reafon 
already  affigned.  But  in  the  former  cafe,  as  for  in- 
flance  fuppofe  the  houfe  to  be  burnt,  or  the  land  to  be 
wafhed  away  by  the  fea,  or  the  horfes  to  die  of  fome 
common  diftemper,  the  lender  muft  in  juftice  bear 
the  lofs :  becaufe  if  the  borrower  was  to  ftand  to 
all  fuch  hazards,  and  to  make  good  all  accidents, 
which  happen  without  his  fault,  and  would  have  hap- 
pened, though  the  thing  had  continued  in  the  hands 
of  the  lender  •,  there  would  arife  from  the  contradl  a 
mutual  benefit  to  the  lender  3    which  is* contrary  to  the 
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nature  of  a  loan.  There  is  indeed  no  injuftice  in 
bargaining  with  a  man,  that  he  lliall  enfure  our  goods 
from  cafualties  for  the  u{e  of  them  :  and  if  he  agrees  to 
this,  he  will  be  obliged  to  ftand  to  all  damages,  as  well 
thofe,  which  happen  without  his  fault,  as  thofe,  which 
happen  with  it.  But  then  this  contract  is  not  a  loan  : 
fuch  conditions  as  thefe  are  not  implied  in  the  a<St  of 
lending ;  and  if  we  would  claim  to  have  them  obferv- 
ed,  we  muft  take  care  particularly  to  fpecify  them. 

VII.  If  a  man  undertakes  to  do  bufinefs  for  me,  with-  The     na- 
out  any  pay  or  reward  ;    his  propofal  of  this  fort  and  my  oblit^ation 
acceptance  of  it  is  a  gratuitous   contrail,    the  general  ^^  ^  ^^^'^' 
name  of  which  is  a  commiflion.     If  the  fervice,  which 
he  undertakes  to  do  me,  confifts  in  taking  the  cuftody 
of  my  goods ;    this    particular   fort    of  commiflion    is 
called  a  charge. 

In  a  commiflion  the  obligation  on  his  part,  who  un- 
dertakes it  is  to  tranfaft  the  buflnefs  without  wages,  or 
any  other  valuable  confiJeration,  and  to  ufe  the  fame 
care  and  diligence  in  it,  as  if  it  was  his  own.  That  he 
is  to  require  no  wages  or  reward  for  his  work,  is  plain 
from  the  nature  of  this  contract,  which  fuppofes  him 
to  undertake  the  buflnefs  gratuitoufly,  that  is,  to  have 
declared  his  deflgn  of  giving  his  time  and  trouble  to 
the  perfon,  for  whom  he  undertakes  it.  The  only 
queltion  is  what  degree  of  diligence  is  required  of  him. 
The  degree  mentioned  above  is  the  fame,  that  he 
would  make  ufe  of  in  his  own  bufinefs,  where  it  is 
of  the  fame  importance  with  that,  which  he  under- 
takes for  another  man  :  and  it  cannot  be  fliewn,  that 
the  other  has  any  right  to  claim  a  higher  degree  tlir.n 
this.  Every  man  is  fuppofed  to  manage  his  own  affairs 
to  the  befl:  of  his  abilities ;  as  far  as  the  matter  in  hand 
may  deferve  or  require  fuch  management :  and  there 
can  be  no  reafonable  demand,    that  he  fliould  encreafc 


204  I  N  S  T  I  T  U  T  E  5     O  F  B.  I. 

his   ufual  care,    when  he  Is  to  manage   the  affairs  of 
another.     But  though  a  higher  degree  of  diligence  is  not 
required,  yet  a  lower  degree  would  fcarce  be  fulficient. 
It  is  better  for  us  to  pay  for  having  our  bufinefs  well 
done,   than  to  have  it  managed  carelelly  for  nothing. 
Whenever  therefore  we  entruft  any  perfon  with  a  com- 
miilion,  we  muft  reafonably  be  fuppofed  to  have  fome 
ground    for  believing,    that  our  affairs,    when  put  into 
his   hands,    will  be  well  managed  :    and   the   moft  ob- 
vious ground,  for   believing  this,    is  what  we   have  ob- 
ferved  ourfelves,  or  have  heard  well  attefted  by  others, 
concerning  his   management  of  his  own  affairs.     Since 
therefore  his  prudent  management  of  his  own  affairs, 
as  far  as  our  obfervation  or  intelligence  reaches,  is  the 
ground  of  our  trufting  him ;    we  fhew  by  the  very  adl 
of  trufting  him,  that  we  expe«5l  he  will  manage  as  care- 
fully for  us,  as  he  is  ufed  to  do  for  himfelf.     And  if 
this  is  our  intention,  which  is   made  to  appear  by  our 
afl  of    trufting   him  *,    then    he,     by  undertaking  the 
truft,    tacitly    engages    for    this    degree    of    diligence. 
However,   unlefs  there  is  notorious  mifmanagement,  his 
kindnefs  entitles  him  to  our  favour ;  it  is  not  reafonable 
that  any  man  Ihould  be  a  lofer  by  his  kindnefs   in  un- 
dertaking   to  give  us   his    time    and   trouble  in  doing 
our  bufinefs  for  us ;    and  upon  this  account  it  is  equi- 
table to  prefume  in  all  doubtful  cafes,  that  the  damages, 
which  we  may  fufter  in  fuch  of  our   affairs,    as    are  in 
his   hands,    have    not    been  owing,    to  any  indifcretion 
or  neglect  in  him. 

The  obligation  on  our  part,  when  fuch  a  com- 
mifiion  is  undertaken  for  our  benefit,  is  to  repay 
any  expences,  which  he,  who  undertook  it,  may  be 
at,  and  to  make  good  any  lofs,  which  he  may  fuftain 
in  his  own  aftairs,  upon  account  of  his  having  engaged 
in  the  management  of  ours.  By  engaging  to  give  us 
his  tro'.!ible  it  appears  indeed,    that  he   intended  to  give 
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us  thus  much;  but  it  does  not  appear,  that  he  in- 
tended to  give  us  more.  Therefore  by  the  general  rule 
of  all  contradls,  no  more  than  this  is  due  to  us :  and 
whatever  he  lofes  more  than  this,  by  our  means  or 
upon  our  account,  he  has  a  right  to  demand  of  us. 

A  guardian  or  executor  of  a  will  is  engaged  in  a  con- 
tract of  this  fort;    where  he  undertakes  the  trufi:  with-  \ 
out  being  paid  for  it,    or,    which  amounts  to  the  fame 
thing,  where  he  receives  a  fmall  acknowledgment,    that 
does  not  by  any  means  anfwer  his  trouble,    nor  was  in- 
tended as  a  fufnGient  payment.     The  ward  or  the  heir 
is  not  the  other  party  concerned  in  this   contract   with 
the  guardian  or  executor :    for  he  does   not   iTndertake 
the    truft   at    their   requeft    or   by   their    appointment. 
The    other    party   is    the    teftator,    who    reque(1:s    and 
appoints  him  to  be  guardian  or  executor.      This  ap« 
pointment  was  made  by  the  teftator  before  his  death, 
and   the  contrail  is   completed  afterwards    by  the   ac- 
ceptance  of  the  executor  or  guardian.     Here    then  it 
may  be  afked,  iince  the  ward  or  the  heir   is  not  a  party 
in  the  contract,    how  comes  the  guardians  or  executors 
demand  for  (uch  expencec,    as  he   makes,    or  for  fuch 
lofTes,  as  he  meets  with,  to  be  upon  tlie  ward  or  heir  ? 
The  reafon  is,  that  the  guardian  or  executor,    being  en- 
trufted    with    the    management    and    difpofal    of    the 
teftators  goods,  has  a  demand  for  his  expences  or  loiTes, 
not  upon  the  perfon  of  the  teftator,    but  upon  thofe 
goods,    with  which   he  is   fo   entrufted  ;     and    by  this 
means  the  demand  will  terminate  in  the  Vv^ard  or    heir, 
who  receives  the  goods  chargeable  with  fuch  demand. 

In  inteftate  fucceffions,  where  the  heir  is  an  infant, 
whoever  voluntarily  undertakes  the  management  of 
his  affairs,  has  a  like  demand.  Such  inheritances, 
are  indeed  introduced  by  pofitive  laws,  and  the  laws, 
which  introduce   thofe   inheritances,     commonly   take 


charge 
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care  to  provide  both  for  the  benefit  of  the  heir  and  the 
fecurity  of  the  guardian.     But  the  claim  of  a  guardian 
will  appear  ftill  ftronger,    if  we  were  to  confider  this 
cafe,    as   it  would  ftand  by  the  law  of  nature.     The 
guardian  then  would  have  a  right  to  the  goods  as  the 
fird  occupant :    and  if  out    of  mere   bounty  he   fhould 
afterwards    give  them   up   to   any  relation  of  the  in- 
teftate  perfon,  there  could  be  no  queftion  of  his  having 
a  right  to  fuch  a  part   of  the  goods,    as   would  repay 
him  what  expences  he  had   made,    and   would   fatisfy 
him  for  what  lolTes  he  had  fuftained,    by   taking  the 
cuftody  of  the  whole,  till  the  inteftates  relation  was  ca- 
pable of  receiving  them. 
The    na-       VIII.   From  this  account  of  the  obligations,    which 
obbVati-     ^^^^^  from  the  general  notion  of  a  commiffion,    we  may 
ons  of    a   cafily   underftand   what   are    the  obligations    attending 
that  particular  fort  of  commiffion,     which  is  called  a 
charge.      If  I   undertake  the  charge  of  another  man's 
goods,     to  keep   them  fafc  for  him  j    I  engage  for  no- 
thing but  my  own  diligence  and  fidelity.     Whatever 
expences   therefore  I  may  be  at,   merely  upon  this  ac- 
count,  he  is  obliged  to  repay  me.     In  the  mean  time  I 
am  obliged  to  ufe  the  fame  diligence  in  keeping  and  fe- 
curing  his  goods,    that  I  would  make  ufe  of  in  keeping 
and  fecuring  goods  of  the  fame  value,   if  they  were  my 
own. 

Upon  this  principle  it  will  fometimes  happen,  that 
I  ought  to  preferve  his  goods,  rather  than  my  own ; 
not  becaufe  a  greater  degree  of  diligence  is  due  to  him 
than  to  myfelf  J  but  becaufe  his  goods  may  be  of  more 
value  than  any  which  belong  to  me ;  and  I  am  to  ufe 
the  fame  diligence  in  preferving  his  goods,  that  I 
would  ufe  in  preferving  my  own,  if  they  were  of 
equal  value.  Thus  if  I  have  a  cheft  of  gold  or  of  deeds 
belonging  to  another   man  in  my  cuftody  j    I  might  be 
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obliged,    in  cafef      fire,  to  fecure  thofe  treafures,    ra- 
ther than  any  of  my  own  common  furniture. 

On  the  other  hand  ;  if  attempts  have  been  made  to 
break  open  my  houfe,  whilft  I  have  the  treafure  of 
another  man  in  my  keeping,  and  I  am  therefore  forced 
to  hire  a  guard,  not  for  the  fake  of  fecuring  my  own 
common  goods,  which  are  not  likely  to  have  been  the 
temptation ;  as  this  expence  is  undertaken  upon  his  ac- 
count,   he  is  obliged  to  pay  the  wages  of  the  guard. 

There  can  be  no  queftion,  whether  the  nature  of  this 
contract  allows  me  to  make  ufe  of  goods,  which  are 
thus  depofited  in  my  hands,  and  which  I  undertook  to 
fecure.  They  were  plainly  lodged  in  my  hands  for  the 
owner's  benefit,  and  not  for  mine  :  they  were  to  be 
kept  for  him,  and  not  to  be  ufed  by  me.  Neither  can 
I  claim  the  ufe  of  them,  in  return  for  my  trouble  in 
keeping  them  :  if  I  had  defigned  fuch  a  thing,  I  might 
have  mentioned  it  at  firft ;  and  then,  if  he  had  con- 
fented  to  it,  I  might  have  claimed  the  ufe  of  fuch  goods 
fo  depofited  with  me.  But  in  the  mere  adt  of  undertak- 
ing a  charge,  no  fuch  claim  is  underftood  :  the  a6l  in  its 
own  nature  is  beneficial  to  the  owner  of  the  goods  only, 
and  is  gratuitous  on  my  part  *,  unlefs  I  have  taken  care 
to  make  any  exprefs  referve  to  the  contrary. 

Indeed  where  goods  will  not  be  at  all  the  worfe  for 
ufing,  as  for  inftance  if  I  have  a  piece  of  plate  in  my 
cuftody  and  only  fet  it  on  my  fideboard  for  ornament ; 
the  owner  might  be  thought  too  ftricH:,  if  he  complained 
of  me  for  making  fuch  a  ufe  of  his  goods.  However  my 
charge  has  certainly  given  me  no  right  to  ufe  his  goods, 
even  for  fuch  purpofes  as  thefe.  And  if  by  thus  letting  it 
be  publicly  known,  that  I  have  goods  of  value  in  my 
hands,  the  future  cuftody  of  them  fliould  become  more 
expenfive  to  me,  than  it  otherwife  would  have  been  ;  I 
do  not  fee  with  what  juftice  I  could  require  him  to  bear 
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thefe  extraordinary  expences,  which  I  have  brought  upon 

inyfelf,  by  doing  what  I  had  no  right  to  do. 

Contraas        IX.  ^  Contracts  of  mutual  benefit  are  either  fimple  or 

benefit,  ci-  mixed.     Simple  contrails  of  this  fort  are  either  fuch  as 

ther  (hare  ^^       ^j^     matter  of  them  between  the  contra6ting  par- 

tne  matter  *^  * 

or  make  it  ties,  or  fuch  as  make  it  common  to  the  parties. 
Common.  ^  i.         r 

Such  contracts,   as  fhare  the  matter  of  mutual  benent 

between  the  parties  concerned  in  them,  may  be  diftin- 
guidi  ed  into  three  forts  agreeable  to  the  third  general  di- 
viiion  of  contrails,  which  has  already  been  taken  notice 
of.  The  only  ways  of  benefiting  one  other  are  either 
by  giving  things  in  exchange  for  things,  or  fecondly 
by  doing  ufeful  fervices  in  ^return  for  ufeful  fervices,  or 
laftly  by  doing  ufeful  fervices  in  exchange  for  things. 

This  divifion  of  contrails   will  be    better  underftood 
by  applying  it   in  fome  few  inftances.     We  will  begin 
with  bartering.     This    is   a  contradl:   of  the    firft  fort 
in  which  goods  are  given  on  one  part  for  goods  given 
on  the  other  part.     The  contract  does   not  unite   the 
goods  into    one  common  flock,  but   all  the  goods  on 
each  fide  being  confidered  as   the   matter    of  the    con- 
tract, it  fhares  or  divides   this  matter  between  the  par- 
ties concerned  in   it.     Bartering  may  be  confidered  in 
two  different  views.     This  contract   could   not  be  very 
like  buying  and  felling,    before  the  invention  of  money. 
Goods  might  then  indeed  be  exchanged  for  goods,    as 
horfes  for    oxen,  or  fheep  for  corn  :    but   there   could 
be  no  other  way  of  comparing  them  with   one   another 
no  meafure  of   the    price   of  them    on  either  fide,    but 
what  was   taken  from  the  ufe    which  one   party   might 
have  for  the  goods  of  the    other.     If  one  perfon   had 
many  fheep  but    no  grain,  and  another  on  the  contrary 
had  much  grain  but  no  fheep ;    each   of   them    would 
make  his  own  want  of  the  others  goods   the  meafure 
by  which  to  determine    what  quantity  of  his   own    he 
would  be  willing  to  give  for  what  quaintity  of  the  others. 

cGrot.  ibid     §  III. 
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But  fince  the  invention  and  ufe  of  money  ;  bartering 
approaches  fo  near  to  buying  and  felling,  that  there  is 
fcarce  any  difference  between  them  :  in  the  exchange 
of  goods  for  goods,  the  goods  on  both  fides  are  valued 
in  money,  and  are  compared  with  one  other  by  this 
{landing  meafure.  If  a  man  exchanges  fheep  for  oxen, 
or  wool  for  wine  ;  he  does  not  determine  how  many 
flieep  he  will  give  for  an  ox,  or  what  weight  of  wool 
he  v/ill  for  a  hogfhead  of  wine,  by  confidering  how 
liitle  he  wants  the  iheep  or  the  wool,  and  how  much 
he  wants  the  ox  or  the  wine  :  but  he  eflimates  the  va- 
lue of  the  goods  on  both  fides  in  money,  which  is  the 
common  flandard  of  price. 

There  is  another  contradl  of  the  fame  fort,  to  which 
the  name  of  exchange  is  appropriated,  a  contract  of 
giving  money  for  money,  I  do  not  mean,  when  money 
is  given  for  a  medal  or  fome  fcarce  coin,  which  is 
matter  of  curiofity  j  for  this  is  buying  and  felling  : 
but  when  current  coin  of  one  fort  is  given  for  current 
coin  of  another  fort,  as  gold  or  lilver  coin  for  copper 
coin,  or  when  current  coin  of  any  fort  is  given  in  one 
place  for  current  coin  of  any  fort  to  be  paid-  in  another 
place  ;  as  when  I  give  a  man  a  certain  fum  of  money 
at  my  own  home,  and  he  is  to  give  me,  or  to  pay  for 
my  ufe,    a  certain  fum  of  money  in  London  or  Paris. 

Giving  cafh  for  bills  cannot  be  flriclly  reduced  to 
this  head  :  becaufe  he,  who  gives  the  cafli  and  takes 
the  bill,  gives  fomething  more  than  the  cafh  :  he  gives 
his  trouble  in  negociating  the  bill,  and  runs  fome  hazard 
if  the  feveral  parties  concerned  in  the  bill  fhould  be- 
come infolvent,  whilft  it  is  in  his  hands.  So  that,  if  we 
confider  the  bill  as  money,  he  for  this  money  gives  his 
own  money  and  his  work  befides,  and  does  likawife  in 
fome  fort  infure  the  bill. 
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The  contra£l  is  ftill  of  the  fame  fort,  when  money  is 
given  for  goods  ;  and  the  name  of  tliis  contract  is  buy- 
ing and  felling.  The  money  and  the  goods  are  the 
matter  of  the  contradl ;  and  the  contract  fliares  this 
matter,  or  divides  it,  between  the  parties  concerned, 
and  gives  each  of  them  property  in  his  particular  fliare. 

Of  the  fame  fort  are  thofe  contradls,  in  which  the  ufe 
of  goods  is  given  for  the  ufe  of  goods  :  as  if,  for  in- 
ftance,  a  perfon  has  the  ufe  of  my  koufe  in  town,  and 
I,  in  exchange,  have  the  ufe  of  his  houfe  in  the  coun- 
try. The  ufe  of  the  houfes  is  the  matter  of  the  contrail; 
and  it  is  the  bufinefs  of  the  contra(Sl  to  fliare  this  mat- 
ter between  the  parties,  and  to  adjufl:  their  refpedlive 
claims  upon  it. 

In  like  manner  the  ufe  of  goods  may  be  given  for 
money :  This  contract  is  ftill  of  the  fame  fort,  and  is 
called  letting  or  renting.  Nor  is  it  a  different  contrail 
when  the  ufe  of  goods  is  given  for  goods,  as  when  I 
let  my  eftate,  and  bargain  to  receive  the  rent  of  it  in 
cattle,  or  wheat,  or  malt. 

It  is  not  poflible  to  reckon  up  the  feveral  contra<fts, 
which  fliare  the  matter  between  the  contradting  parties, 
and  fall  under  the  fecond  head  of  contrails,  whereby 
ufeful  fervices  are  exchanged  for  ufeful  fervices.  They 
are  as  numberlefs  as  the  a^Stions  are,  by  which  one  man 
can  promote  the  pleafure  or  profit  of  another.  In  ge- 
neral we  mayobferve,  that  in  all  thefe  contracts  the 
work  or  fervice  on  both  fides  is  the  matter  of  the  con- 
trail •,  and  that  the  effc<St  of  the  contract  is  to  afllgn  to 
each  party  the  work,  which  he  is  to  do,  and  to  give 
the  other  a  claim  upon  him  to  do  it.  Contrads  there- 
fore, which  are  purely  of  this  fort,  fo  that  things  are 
in  no  refpe<Sl  any  part  of  the  matter  of  them,  are  mu- 
tual alienations  of  liberty:  each  party  obliges  himfelf 
to  do  fome  work  for  the  benefit  of  the  other,  or  each 
party  gives  the  other  a  demand  upon  his  perfon. 
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Under  the  third  head,  where  things  are  exchanged  for 
beneficial  fervices  •,  though  the  beneficial  fervices,  which 
may  be  performed,  are  nuniberlefs,  yet  the  things, 
which  are  given  for  fuch  fervices,  muft  be  goods  either 
moveable  or  immoveable,  or  money,  or  the  ufe  either 
of  goods  or  of  money.  The  beneficial  fervices  and  the 
things  to  be  given  for  them  are  the  matter  of  fuch 
contradls  :  and  the  efFe6l  of  the  contract  is  to  afilgn 
each  party  his  fhare  of  this  matter,  or  to  fettle  what 
things  one  of  the  parties  fliall  have  a  right  to  claim,  and 
what  fervices  in  return  the  other  fliall  be  entitled  to. 
When  money  is  given  by  one  party  in  confideration  of 
the  other  partys  undertaking  to  preferve  his  goods 
from  accidents,  it  is  called  infurance.  When  money  is 
given  for  common  or  daily  work  it  is  called  letting  and 
hiring. 

The  fecond  fort  of  contra£ls  of  mutual  benefit  are 
fuch  as  make  the  matter  common  to  the  parties  con- 
cerned in  them,  or  give  the  contradling  parties  a  com- 
mon claim  to  it.  The  general  name  of  all  contra^s  of 
this  fort  is  partnerfhip  ;  and  the  matter  of  them  may 
be  either  things  or  actions  or  both.  When  two  or  more 
perfons  join  money,  or  goods,  or  labour,  or  all  of 
thefe  together,  and  agree  to  give  each  other  a  common 
claim  upon  fuch  joint  ftock,  this  is  a  partnerfliip. 

All  wagers,  or  gaming  of  any  fort,  come  under  the 
notion  of  partnerftiip.  The  ftakes,  that  is,  the  money 
or  goods  laid  down  on  each  fide,  are  a  joint  ftock, 
upon  which  the  parties  concerned  in  the  wager  or 
game  have  a  common  claim,  till  the  wager  is  decided 
or  the  game  is  over.  This  partnerfhip  was  originally 
intended  to  be  of  no  longer  continuance  :  the  parties 
agreed  from  the  firfl,  that  fomc  uncertain  event  fhould 
put  an  end  to  it  in  fuch  a  manner,  that,  when  it  ends, 
the  ftock,  which  was  in  common  before,  fhall  not  be 
divided,  but  fhall  become  the  fole  property  of  one  of 
them. 
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Lots  indeed  are  made  ufe  of  in  other  in'ftances, 
where  there  is  no  partnerfhip,  and  no  fuch  common 
ftock :  but  then  in  thefe  inftances  there  is  no  contrail. 
If  a  nation  fhould  determine  itfelf  by  lot  in  making 
choice  of  judges,  in  the  affigning  of  provinces,  or  in 
the  difpofal  of  any  other  offices,  this  is  no  contract ; 
it  is  only  the  method,  which  the  public  fixes  upon 
for  chufing  one  out  of  many  competitors,  in  order  to 
avoid  the  ill  will  of  thofe,  who  are  difappointed  :  and 
the  right,  which  the  fortunate  competitor  has  to  his 
office,  does  not  arife  from  any  other  contrail,  but  the 
appointment  of  the  public. 

Tncapaci-         X.  Contrafls  are,    in  fome  refpetSls,    fubje(fl  to   the 
ther  party  ^^"^^  ^"^^^  ^^^^  promifes :    all  the   parties   contracting 

to  be  muft  have  the  ufe  of  their  underftanding  and  of  their 

obliged  .  f, 

voids  a       will,   or  otherwife  the  contra<St  will  be  void.     I  fay  all 

contrail,  ^j^g  parties  muft  have  thefe  qualifications  :  becaufe,  as 
a  mutual  obligation  of  the  parties  on  both  fides  Is 
efTential  to  contradls,  where  one  of  them  is  under 
any  incapacity  of  obliging  himfelf  the  other  cannot  be 
obliged.  In  what  manner  fear  or  error  affects  a  con- 
tract will  appear  from  taking  a  more  particular  view 
of  the  equality  naturally  required  in  all  mutual 
contracts. 

What  the       ^I*  ^  ^^  ^^^   been    fhewn    already,    that    neither  of 

equality      ^^iq  parties  in  a  contract  can   claim   any  riaht  bv  virtue 

required  *  ^  /       o  - 

in  con-       of  it,    which  the  other  does  not  confent   to   transfer  to 

him.  And  it  appears  from  the  nature  of  contracts  of 
mutual  benefit,  that  neither  of  the  parties  has,  or  can 
be  fuppofed  to  have,  any  deiign  or  intention  of  trans- 
ferring any  right  to  the  other  without  receiving  an 
equivalent.  From  hence  it  follows,  that,  when  either 
party  has  received  more,  than  he  has  given  an  equiva- 
lent for,  he  has  received  what  the  other  never  deiign- 
ed  or  confented  Ihould  be  his  :  and  confequently,  as 
he  has  no  claim  to  what  he  has  fo  received,  the  con- 

'^  Grot.   ibid.    §  VIII. 
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tra£l  is  either  void  or  muft  be  corre<Sted,  that  fo  he, 
who  has  too  little,  may  either  have  his  own  again,  or 
elfe  may  have  amends  made  to  him. 

It  may  indeed  be  faid,    when  I  have  bought  goods, . 
and ,  have  paid  the  money  for    them,    that,    by  my  a6l 
of  parting  with  my  money  and    taking  the  goods,    I 
planely  fhewed  my  confent  to  transfer  my  property  in 
the  money  to  the  feller,    upon  condition  of  his  trans- 
ferring his  property  in   the  goods  to  me.     But  the  an- 
fwer   to  this   is  obvious :    in  buying  and   felling,    it   is 
well  known,    from  the   very   nature   of   the   contract, 
though    our    words    may    not    exprefs    fo    much,    that 
neither  the  buyer  nor  the  feller  intend  to  give  each 
other  any  thing,    as  matter  of  mere  bounty,  but  only 
upon   fuppolition   of  each   receiving   an  equivalent   for 
what  he  gives.     If  therefore   I  buy  goods  j    I  transfer 
the  property  in  my  money  to  the  feller,    upon   fuppo- 
fition,  that  I  receive  an  equivalent  for  what  I  fo  trans- 
fer, and  not  otherwife.     So  that  if  this  fuppolition  fails, 
if  I  do  not   receive  an  equivalent,  the   condition  fails, 
upon  which   alone  I  confented  that  the  money  fliould 
be  his.     For  this  reafon,  though  he  may  be  in  polT^^ffion 
of  the  money,   he  has  no  right  to  it :    he  can  have  no 
right  to  it,  unlefs  I  confented   to  give  him  fuch  right ; 
and  I  never   confented  to    give   him    fuch    right,    but 
under    the    condition    juft    now   mentioned.     In    like 
manner,    if   I  hire  a  houfe   or  lands,  that  is,  if  I    pur- 
chafe  the  ufe  of  them  ;  my  intention,  according  to  the 
nature  of  this  contracl,    is,  that   I  will  give  the  owner 
nothing  without  receiving  an  equivalent  for  it.     There 
is  nothing  of  mere    bounty   in  contraifls  of  this  fort ; 
each  party  deiigns   to   receive   as  much  benefit,    as  he 
gives.  Whatever  rent  therefore  the  owner  of  the  houfe, 
or  land  receives  of  me,  I  confent   to  make  it  his,  up- 
on fuppofition  that  I  receive  the  value  of  it  in    the  ufe 
of  his  eftate.     If  then  this  fuppofition  fails,   though  he 
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may  have  gotten  pofleffion  of  my  money,  it  is  not  his  ; 
becaufe  it  cannot  be  his  without  my  confent,  and  I  con- 
fented  to  make  it  his,  on'y  upon  fuppofition  of  my  re- 
ceiving an  equivalent,  which  I  have  not  received. 
The  fame  reafoning  may  be  applied  to  other  contracts. 
If  I  hire  a  man's  work  or  fervice  ',  this  is  not  matter  of 
favour  or  bounty  on  either  fide*  The  nature  of  the 
contradl  fhews  therefore,  that  I  defign  to  receive  an 
equivalent  for  his  wages,  which  I  am  to  give  him  : 
and  confequently  that  I  confent  to  make  the  wages  his, 
or  to  give  him  property  in  my  money,  only  upon  this  con- 
dition. Unlefs  then  I  do  receive  an  equivalent  for  my 
money,  the  condition  fails,  upon  which  alone  I  confented 
to  make  it  his  :  and  upon  that  account  he  has  no  claim  to 
the  wages,  for  which  we  bargained. 

Now  in  order  as  far  as  may  be  to  fccure  an  equivalent 
to  each  party,  in  contracts  of  mutual  benefit  ;  it  is  necef- 
fary,  that  they  fhould  treat  with  one  another  upon  an  e- 
qual  footing  ;  and  their  thus  treating  upon  an  equal  foot- 
ing is  what  we  call  the  equality  required  in  contrail?. 
This  equality  relates  either  to  the  a<5ts  or  to  the  matter 
of  the  contrail.  The  a(Sl:s,  in  which  equality  is  required 
are  either  thofe  which  are  previous  to  the  contract,  or  the 
principal  aft  of  contracting. 

,.  XII.  °  Before    the    contrail   is    entered  upon,    it   is 

in  the  prcvioufly  requifite,  that  each  party  fhould  be  equal 
^xf ^'  ^«  to  the  other  in  knowledge,  or  that  whatever  faults  one 
latcs  to  of  them  knows  of,  in  the  thing  or  the  fervice,  which  they 
ledeje  and  are  about  to  bargain,  he  fhould  difcover  them  to  the  o- 
freedom.      i\^er.     For  any  fault  in  the  matter  of  the  contrail,  which 

either  party  defignedly  concealed  from  the    other,   will 

make  the  contract  void,  by  preventing  the  other  from 

receiving  his  equivalent. 

You  fell  me  goods  at  a  certain   price,  which   would 

indeed  be  the  true  price  of  the  goods,    provided   they 

c  Grot,  ibid*  §  IX. 
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had  no  concealed  faults,  but  you  know  that  they  have 
fuch  faults,  and  do  not  difcover  them.  The  goods  then 
are  not  worth  the  price  which  you  fet  upon  them  :  and  as 
I  deligned  to  give  you  fuch  a  price  for  them,  only  upon 
fuppofition  of  their  being  worth  it  •,  I  transfer  the  proper- 
ty  in  the  purchafe-money  to  you,  only  upon  this  fuppofiti- 
on :  and  confequently,  as  this  fuppofition  is  a  condition  of 
the  transfer,  there  is  no  transfer  at  all,  unlefs  the  fuppo- 
fition is  true  ;  and  if  you  keep  the  money,  you  keep 
what  is  not  your  own. 

How  far  common  praftice  in  buying  and   felling    may 
have  prejudiced  you   againft   this   conclufion,    I   cannot 
tell.     However  to  fhew  vou  the  reafonablenefs  of  it,   I 
will  apply  it  to    a  iimilar  inftance   in  another  fort    of 
contract.     I  hire  you  to  do  fome  particular   work  ;  you, 
at   the  time   of    letting  yourfelf,     labour   under    fome 
diftemper  or  other   infirmity,  which   you    conceal  from 
me,    fo  as   to  be  difabled  by  it  from  doing   the    work 
for  which   I  hire  you.     It  will,  I   imagine  be  allowed, 
that,  asfoon  as  I  difcover  you  to  be    difabled,  the  bar- 
gain will  be  void  ;  that  you  have  no  claim  to  the  v*'ages, 
for  which  we  bargained  ;    and  that,   if  I  paid  you  them 
beforehand,   you  ought  in  juftice  to  return  them.    What 
then  is  the  reafon  vv'hy  you  liave.no  claim  to  thefe  wages  ? 
is  not  it  becaufe  your  work  is  not  worth  what  I  fuppofed 
it  to  be  worth,   and  confequently  in  this  contrail  I  cannot 
receive  my  equivalent  ?  If  this  conclufion  is  well  ground- 
ed,   when  I  purchafe  your  work,    what  fliould  make  it 
doubtful,  v/hen  I  purchafe  your  goods  ?   If  you  have  im- 
pofed  upon  me,   by  concealing  their  faults,  and  they  are 
not  Vv'orth  what  I  give  for  them  ;  you  have  then  no  more 
right  to  the  purchafe-money,   than  you  would  have  had 
to  your  wages.    If  I  had  hired  you  for  work,  and  by  any 
concealed  wcaknefs   you  were  difabled  from  doing  that 
work.      You  will  fay  perhaps,  that  in  letting  out  your  fer- 
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vice,  you  bargain  for  fo  much  work,  and  confequently, 
that,  if  YOU  cannot  do  the  work,  the  bargain  is  void  •,  be- 
caufe  you  fail  of  performing  your  part  of  it.  And  I  may 
reply,  that  in  felling  your  goods  for  fuch  a  price,  as  they 
would  have  been  worth,  if  they  bad  been  free  from  the 
concealed  faults,  you  bargain  for  goods  of  luch  a  value, 
and  confecjuentiy,  that  if  the  concealed  faults  make 
them  of  lefs  value,  the  bargain  is  void,  becaufe  you  fail 
of  performing  your  part  of  it. 

When  the  parties  are  equal  as  to  their  knowledge  of 
the  faults,  either  of  goods  to  be  purchafed,  or  of  the 
ufe  of  goods,  or  of  beneficial  fervices  to  be  hired  ;  and 
tiie  purchaler  or  hirer  is  willing,  notwithftanding  what 
he  knows  about  the  matter  of  the  contract,  to  enter 
upon  a  bargain  ;  thefe  faults,  which  are  fo  known, 
cannot  afterwards   be  a  fuiiicient  reafon  for  fetting  the 

bargain  afide. 

We  have  hitherto  fiippofed  the  inequality,  as  to  know- 
ledge, to  be  on  the  jQde  of  the  purchafer  or  hh*er,  and 
have  fhewn  by  what  means  fuch  inequality  will  make  the 
contract  void.  But  it  is  to  be  remembered  that  a  like 
inequality  on  the  fide  of  the  feller  or  letter  will  have  the 
fame  efirecft,  for  the  fame  reafons. 

If  I  know  of  advantages  or  perfections  in  a  man's 
goods,  which  he  is  ignorant  of,  and  when  I  am  about 
to  bargain  with  him  for  thofe  goods,  or  for  the  ufe  of 
them,  conceal  from  him  what  I  know  of  the  matter, 
and  fo  give  him  lefs  for  what  I  purchafe  of  him  than 
the  thing  is  worth  ;  I  have  no  more  right  to  the  thing 
fo  purchafed,  than  he  in  the  oppofite  circumftances 
would  have  had  to  my  money. 

As  it  is  requifite  previoufly  to  the  contrail,  that  the 
parties  Hiould  be  equal  as  to  their  knowledge  of  the 
fauUs  or  excellencies  of  the  thing,  about  which  they  are 
going  to  bargain  j    fo  it  is  likewife  requifite,     that  they 
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fliould  be  {o  far  equal  as  to  their  freedom  of  choice, 
that  neither  of  them  ought  to  make  ufe  of  any  unjuft 
threatenings  to  force  the  other,  through  fear,  to  contrail 
or  bargain  with  him.  In  hich  an  inequahtv  as  this  the 
party  by  an  adt  of  injuftice  hinders  the  otJier  from  re- 
ceiving his  equivalent  :  and  no  act  of  injuftice  can  give 
him  a  right  to  the  diiference. 

If  the  fear  of  one  party  was  juil:,  or  if,  though  it 
was  unjuli,  it  arofe  from  fome  other  quarter,  and  was 
not  at  all  owing  to  the  party,  with  whom  lie 
bat-gains,  I  fliould  then  determine  otherwife.  Becaufe, 
tliough  the  perfon,  who  is  in  fuch  fear,  does  not  re- 
ceive his  equivalent  in  the  fpecial  matter  of  the  con- 
tract, fuch  as  the  goods  purchafed,  or  the  work  hired, 
yet  he  receives  the  difference  in  being  lelieved  frdin 
his  fears :  and  there  is  no  injultice,  on  the  part  of 
him,  from  whom  fuch  relief  comes,  there  is  nothing 
to  hinder  him  from  claiming  the  difference. 

XIII.  ^  In  the  principal  a6t,    which  is  the  very  a£t  Equality 
of   bargaining,    it   is   requilite  that   the    parties   fliould  ^"      ^^^ 

principal 

agam  be  equal  in  their  knowledge,    as  to  the  true  price  acft  relates 
of  the  goods,    or  the  ufe,  or  the  fervice,    about  which  le.j^e"' Tif 
they  are  bargaining;    fo    that   the   purchafer  may  not  the  price, 
impofe  on  the  feller,    by  under-rating  the  thing  to  be 
difpofed  of,   nor  the  feller,   on  the  other  hartd,   impafe 
on  the  purchafer,    by  fetting  too  high  a  price  upon  it. 
If  the  feller,   by  being  better  informed  about   the  true 
price  of  the  thing,   than  the  purchafer  is,  fliould  obtain- 
more  for  it,  than  it  is  worth  ;  or  if  on  the  other  hand,' 
for  want  of  this  eqiuafity  in   knowledge,    the  pufchait^r 
fhwrid' give  him  t^ty  Kttle;    in  either  cafe  one  of  thent 
has  not  received   his   equivalent :    and   this  want  of  art 
equivalent"  on   cither  Iklc  is  fufficient  to  make  the  con- 
tra^ void,    for   the   reafon  fo  ofteA  all'edged   already: 
th-e    party,    who-  has*  received  too   little,    intended   to 
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transfer  his  right  in  the  thing,  which  he  is  difpoling 
of,  only  upon  fuppoiltion  of  receiving  what  is  of 
equal  value ;  his  right  in  it  therefore  being  transferred 
upon  this  fuppofition,  and  not  otherwife,  the  party, 
who  has  not  given  him  an  equivalent,  has  gained  no 
right  by  the  bargain. 

That  a  knowledge  of  the  intrinfic  faults  or  excellen- 
cies, in  the  matter  of  a  contract,  is  different  from  a 
knowledge  of  the  true  price ;  or  that  what  Grotius 
calls  equality  in  the  a(5ls  previous  to  the  bargain,  is 
different  from  what  he  calls  equality  in  the  principal 
a6t  of  bargaining,  v/ill  appear  prefently,  when  we  come 
to  conlider  by  v.'hat  means  the  price  of  goods  or  la- 
bour is  varied,  and  to  fliew,  that  though  the  parti- 
cular intrinfic  faults  or  excellencies  of  the  matter  may 
and  do  make  a  difference  in  the  price  •,  yet  there  are 
many  other  caul'es,  which  will  vary  it,  where  thofe 
faults  or  excellencies  are  out  of  the  queftion. 

Grotius,  v/hen  ha  is  treating  about  the  equality 
required  in  contrads,  propofes  to  examine  a  queftion, 
which  Cicero  has  fiarted,  concerning  a  merchant, 
who  had  tranfported  corn  from  Alexandria  to  Rhodes, 
at  a  time  when  the  Rhodians  were  in  great  v." ant 
of  it,  and  corn  fold  very  dear  at  their  markets. 
The  merchant  is  fuppofed  to  know,  at  the  fame  time, 
that  a  large  fleet  of  merchant-fhips  laden  with  corn, 
were  adlually  in  their  way  from  the  fame  port,  and 
deftined  for  Rhodes.  And  the  queftion  is,  whether, 
as  the  knowledge  of  this  circumftance  would  have 
made  the  markets  fall,  he  was  obhged  to  difcover  it 
to  the  Rhodians,  or  whether  he  might  take  the  ad- 
vantage of  their  ignorance,  and  fell  his  own  corn  at  a 
better  price,  than  it  would  have  brought,  if  they  had 
known,  that  fo  large  a  fupply  was  near  at  hand. 
Grotius  determines,   that,  whatever  kindnefs  or  bene- 
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volence  might  ruggeft  to  him,  he  might  confiftently 
with  juftice  conceal  this  circumftance  :  becaufe  though 
the  feller  is  obliged  to  difcover  all  tlm  faults,  which  he 
knew  of,  and  the  buyer  did  not  know  of  in  the  goods 
themfelves,  yet  there  is  not  the  lame  obligation  upon  him 
to  difcover  all  the  accidental  circumftances  relating  to 
them.  But  it  feems  very  difficult  to  find  out  the  dif- 
ference between  tlxefe  two  forts  of  concealment  :  there 
appears  to  be  the  fame  want  of  an  equivalent  on  the 
fide  of  the  buyer,  when  the  feller  takes  m.ore  cf  him 
than  the  goods  are  worth,  whether  this  advantage  is 
made  bv  concealinfr  any  intrinfic  fault  in  the  "oods  them- 
felves,  or  by  conceahng  any  accidental  circumftances, 
which  would  lefTen  the  value  of  them  to  the  buver. 

In  fa£l,  if  Grotius  had  examined  this  queftion  under 
its  proper  head,  he  would  have  determined  otherwife 
upon  it,  than  he  has  done.  He  examined  it,  when  he 
was  confidering  the  requifite  equality  in  their  knowledge 
of  the  contracting  parties,  in  thofe  a^s,  which  go 
before  the  contravSt  :  and  as  this  equality  refpecls  only 
the  intrinlic  faults  of  the  goods  themfelves,  it  cer- 
tainly does  not  include  an  equality  in  their  knowledge 
of  any  accidental  circumftances.  But  the  proper  place 
for  examining  this  quefiion  is,  when  we  are  confider- 
ing the  equality  of  knowledge,  which  is  required  in 
the  principal  ad!,  or  in  refpe6l  of  the  true  price  cf 
the  goods.  For  if  it  is  neceflary,  that  the  price  fl^ould 
be  a  fair  one  ;  it  Is  neceilary  likewife,  that  each  psrty, 
in  order  to  judge  whether  it  is  a  fair  one  or  not,  fliould 
be  equally  Informed  about  all  the  accidental  circumftan- 
ces, upon  which  the  true  price  of  the  goods  depends. 
And  if  the  merchant  aflied  as  high  a  price,  when  he  knew 
of  the  fupply,  that  was  coming,  as  he  would  have  aficed, 
if  there  had  been  no  fuch  fupply  near  at  hand,  he  knowing- 
ly afked  more  than,  in  thofe  circumftances,  his  goods  v/ere 
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worth,  and  more  than  the  purchafers  would  have  given 

him,  if  they  had  known  as  much  as  he  did.    The  purcha- 

fers  therefore,   if  they  gave  iiim  his  price,  did  not  receive 

their  equivalent ;  and  this  is  inconfiftent  with  the  nature 

of  all  contra^s  of  mutual  benefit. 

Equality       XIV.   s  But  fuppofe  the  buyer  and  the  feller  to  have 

ter  r^elar*  ^^^^^  fairly  with  one  another,   both  in  the  previous   and 

to  faults  in  in  the  principal  a£ls,    fuppofe  them  to  have  been  fc  far 

or    errors  equal  in  their  knowledge,    as  that  neither  of  them  has 

in  tne  price  concealed  any  intrinfic  faults,   which  he  knew  of  in  the 

unknown  ^ 

to  either      goods,     nor  has  defignedly  rated   them   either  too  high 

^*"^'  or  too  low  ;    yet  ftill  there  may  be  an  inequality  in  the 

matter  of  the  contract ;    there   might  be   faults  in  it, 
which  neither  of  them  knew  of,    or  they  might  either 
of  them  fet  a  falfe  price  without  defigning  it.     By  this 
means  one  of  the  parties  will  not  receive  his  equivalent  : 
and  as  he  parted  with  his  own  right  in  the  money  or 
goods,   and  transferred  it  to  the  other,    only  upon  fup- 
pofition  of  receiving  an  equivalent ;  upon  failure  of  this 
fuppofition  nothing  is  done  ;  he  has  parted  with  no  right, 
and  confequently  the  other  has  gained  none  by  the    bar- 
gain. 
Want     of       XV.    There  are   inleed  fome  ways  of  buying  and 
lent    how  felling,     as  by  auction  or  inch  of  candle,     in  which  the 
fupplyed     ^fJ2x\^l  of  an  equivalent  on  either  fide  will  not   afFe6\  the 

in    audti- 

on>.  contradl.     But  then  this  wans   is  provided   againfi:  by  a 

tacit  agreement  of  the  parties  beforehand.  He,  Avho 
puts  his  goods  up  to  auction,  frgnifies  by  fo  doing,  that 
he  will  get  as  much  for  them  as  he  can ;  whilfi:  they, 
who  bid  for  the  goods,  tacitly  confent  to  his  propofal. 
And  though,  in  fome  particular  bargains,  he  may  per- 
haps receive  too  mCrch  ;  yet  it  is  fuppofed,  that  upon- 
the  whole  this  equality  will  be  made  up  :  becaufe  as 
his  intention  is  to  get  as  great  a  price,  as  he  can  ;  fo  he 
is  underft;ood  to  fignify  at  the  fame  time,  that  he  will 
be  fatisfied  with  as  little,  as  the  purchafers  choofe  to  give. 

£  Grotius  ibid.  §  XI. 
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XVI.  ^  As  one  part  of  the  equality  required  in  con-     Price  of 
,       n     '  r  •         •  11-  things   or 

tra<Sl:s  relates  to  the  lettnig  a  fair  price  upon  the  things  y^ov^i, 

or  the  work,  that  are  to  be  difpofed  of  by  them ;    it  ^^/^  [^  "» 
'  ^  -'  and     now 

may  not  be  improper,   before  we  go  on  to  the  farther  varied, 
confideration  of  contrafts,   to  fay  fomething  concerning 
the  notion  of  price,  and  the  variations  of  it. 

The  price  of  things  is  their  comparative  value  in  re- 
fpedl  of  one  another. 

The  wants  of  mankind,  either  real  or  imaginary,  are 
the  foundation  of  the  price  both  of  things  and  of  la- 
bour. Such  things,  as  no  perfon  either  really  wants, 
or  fancies  himfelf  to  want,  will  have  no  value  at  all, 
and  confequently  can  have  no  relative  value  in  compa- 
rifon  with  other  things. 

Now  lince  the  want,  that  mankind  have  of  a  thing,  is 
the  true  caufe  of  its  having  any  price  at  all ;  the  price 
of  things  muft  necelTarily  vary  as  the  want  of  them  va- 
ries :  in  proportion  as  mankind  want  them  more  or  lefs, 
their  price,  that  is,  their  comparative  value  in  refpe£t 
of  one  another,  will  be  greater  or  fmaller.  We  will 
firll  confider  how  the  price  of  things  varies,  where  man- 
kind are  in  real  want  of  them.  Things  are  more  or  lefs 
wanted  in  proportion  as  they  are  more  or  lefs  ufefal. 
Upon  this  account,  if  all  other  circumdances  are  equ?l, 
things,  which  are  the  moil  ufeful,  v/ill  bear  the  h;ghell 
price,  and  things,  which  are  the  lead  ufeful,  will  bear 
the  loweft. 

But  then  our  want  of  fuch  things,  as  are  of  real  u^q 
to  us,  does  not  rife  or  fall  in  proportion  to  their  ufeful- 
nefs  only,  but  in  proportion  likewife  to  the  diiHcul-y 
of  obtaining  them.  For  where  two  things  are  equally 
ufeful,  or  equally  necelTary,  fo  that  in  this  refpe^l  our 
wants  of  them  both  are  equal ;  yet  in  another  refpeiSt 
our  wants  of  them  will  be  greater  or  lefs  in  proportion 
to  the  difficulty  or  eafe  of  obtaining  them :    becaufe, 

l»  Grot.  ibid.  §  XIV. 
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where  the  ufefulnefs  of  a  thing  is  given,   our  want  of  it 
will  -be  greater  or  fmaller  in  proportion  as  we  feel  that 
want  more  or  lefs :    and  thofe  wants  are  felt  the  moft, 
which  are  of  the  longeft  continuance,  and  thofe  are  felt 
the  leail,  which  are  of  the  fliorteft.    But  fince  that  want, 
which  is   the   moft  difficult  to  fupply,    will   commonly 
continue  the  longefr,  and  will  therefore  be  felt  the  moft, 
it  is  upon  this   account  the   greateft ;    whilft   another 
want,  which  may  in  itfelf  be  equal  to  the  former,  but  is 
the   moft   eafy  to  ftipply,    will  commonly  pafs  ofF  the 
fooneft,   and  being  therefore  felt  the  leaft,   will  for  this 
reafon  be  the  fmalleft.     But  the  comparative   value   or 
price  of  things  rifes  or  falls  in  proportion  as  our  wants 
of  them  are  greater  or  lefs.     Therefore  where  things  are 
equally  ufeful,    thofe,    which   are  moft   difficult   to    be 
procured,  will  bear  a  higher  price,    than  thofe,    which 
may  be  procured  more  eaiily. 

The  difficulty  or  eafe  of  procuring  a  thing  depends 
upon    two    circumftances ;    firft    upon   the    fcarcity  or 
plenty  of  the  tiling  itfelf,'  and  fecondly  upon  the  greater 
or  fmaller  number  of  perfons,  who  want  it  at  the  fame 
time.     In  a  certain  num.ber  of  purchafers,    if  there   is 
great  plenty  of  a  thing,    it  is  eaiily  procured,    and  this 
will   make   it   cheaper;    if  there  is  not  much  of  it,    we 
{hall   hnd   fome  difficulty  in  procuring  it,  and  this  will 
make   it  dearer.     Where  only   a  certain   quantity  of  a 
thing  is  to  be  had,  there  will  be  more  difficulty  in  pro- 
curing as  much  of  it   as  we  want,  when  a  great   num- 
ber want  it  at  the  lame  time ;    and   this  will  raife  the 
price   of   it :    if  there   are   fewer,  who  want  it   at   the 
fame    time,   thofe,   who   want   it,    may  be   more  ealily 
fupplied,   and  this  will  bring  the  price  of  it  down  lower. 
Upon  the  whole  then,  the    want   of  a   thing  is   the 
foundation  of  its  price  ;   and  confequently  the  price  will 
vary  as  the  want  varys.      But  either  the  want,   or    the 
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price  in  confequence  of  the  want,  will  depend  partly 
upon  the  ufefulnefs  of  the  thing,  and  partly  upon  the 
difficulty  of  procuring  it ;  and  this  difficulty  depends 
partly  upon  the  quantity  of  the  thing,  and  partly  upon 
the  number  of  purchafers,  or,  which  amounts  to  the 
fame,  upon  the  demand    that  there  is  for  it. 

"What  has  b  een  faid  of  the  price  of  things,  may  be 
applied  to  the  price  of  labour  j  in  order  to  fhew,  that 
the  comparative  value,  which  is  founded  in  the  want, 
that  we  have  for  it,  will  depend  ultimately  upon  the 
ufefulnefs  of  fuch  labour,  upon  the  number  of  hands, 
that  may  be  procured,  and  upon  the  demand,  that  there 
is  for  it.  In  proportion  as  the  ufe  of  it  is  greater,  as 
there  are  fewer  hands  to  be  procured,  or  a  greater  de- 
mand for  what  hands  are  to  be  gotten,  the  price  of  it 
will  be  higher  :  and  {oy  on  the  contrary,  in  oppolite  cir- 
cumftances  the  price  will  be  lower. 

In  the  purchafe  of  goods,  which  have  been  manufac- 
tured, the  price  depends  partly  upon  the  price  of  the 
materials,  out  of  which  they  are  made,  and  partly  up- 
on the  price  of  that  labour  or  work,  by  which  they  are 
manufactured.  But  here  again  it  is  the  want  of  fuch 
goods,  and  confequently  of  fuch  materials,  and  fuch 
workmanfhip,  that  is  the  original  foundation  of  their 
price  ;  and  in  what  manner  this  want  will  vary  their 
price  has  been  feen  already. 

Under  the  head  of  real  wants  we  include  what  is  ne- 
ceiTary  for  the  fupport  and  common  convenience  of 
mans  life,  according  to  the  rank  or  ftation,  in  which 
each  perfon  is  placed  ;  as  food,  cloathing,  a  dwelling, 
bedding,  education,  medicines,  &c.  But  there  are  other 
wants,  which  we  may  call  ordinary  ones  :  and  under 
this  head  we  include  whatever  may  adminifter  to  a  man's 
needlefs,  but  innocent,  pleafure  or  entertainment ;  as 
'  paintings,  ftatues,   plate,  jewels,  &c.     Thefe  wants  be- 
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ing  prefuppofedj  the  price  of  fuch  things  as  willfupply 
them,  or  of  the  labour,  which  muft  be  employed  about 
tliofe  things,  is  varyed  in  the  fame  manner  and  in  the 
fame  proportion  with  the  price  of  fuch  things,  as  are 
necelTary  to  fupply  our  real  wants,  and  of  fuch  labour 
as  is  of  real  ufe.  Things  of  this  fort  will  be  dearer,  as 
the  tafte  for  them  runs  higher,  that  is,  as, their  fuppo- 
fbd  ufefulnefs  is  greater  *,  or  as  they  are  more  difficult 
to  be  procured  ;  that  is,  as  the  want  of  them  is  more 
felt :  and  the  difficulty  of  procuring  them  will  be 
greater,  as  the  quantity  of  them,  which  can  be  had  is 
lefs,  or  as  there  are  more  perfons,  who  want  them  at  the 
l^me  time. 

Grotius  amongft  other  circumftances,  which  encreafe 
the  price  of  things,  reckons  the  trouble  or  expence  of 
the  merchant,  who  procures  them  ;  for  which,  he  fays, 
allowance  is  to  be  made  in  the  price  of  the  goods  fo 
procured.  But  thofe  two  circumftances  are  not  diftinft 
from  what  has  been  mentioned  already,  and  may  eaiily 
b?  refolvcd  in  one  or  other  of  them.  If  the  merchant  is 
at  any  expence,  befides  paying  wages  to  thofe,  who  are 
employed  in  procuring  them,  which  wages  are  the  price 
of  labour  ;  fuch  expence  is  a  part  of  the  original  pur- 
chafe-money,  which  he  paid  for  them.  And  to  fay 
that  allowance  is  to  be  made  to  him  for  expences  of 
this  fort,  is  no  more  than  faying,  that  as  he  buys 
dearer,  he  muft  fell  dearer.  But  what  makes  him  buy 
dearer,  unlefs  It  is  either  the  ufefulnefs  of  the  goods, 
or  the  difficulty  of  procuring  them,  which  difficulty 
depends  upon  their  fcarcity,  or  upon  the  demand  that 
there  is  for  them  ?  fo  that  at  laft,  if  the  price  of  his  goods 
is  high,  it  is  fcr  one  of  the  reafons  already  affigned. 
Fair  XVII.  None  of  thefe  particulars,    upon  which  the 

market-      price  of  things  or  of  labour  depends,    can  be  reduced  to 
pnce.         ^jjy  mathematical   certainty.  It    is   impoffible  to  deter^ 


C.  XIII.         NATURAL       LAW.  23^ 

mine  with  exa<Stnefs  the  comparative  degree  of  their 
ufcfulnefs,  or  of  their  fcarcity,  or  of  the  demand,  that 
there  is  for  them.  The  price  therefore  neither  of  goods 
nor  of  labour  can  be  fo  precifely  fettled,  as  to  allow  of 
no  latitude.  No  one  can  fay,  that  this,  or  that,  is  fo 
exactly  what  they  are  worth,  that  if  the  feller  takes 
more,  he  takes  too  much  ;  or  if  the  buyer  gives  lefs, 
he  gives  too  little.  The  general  rule  of  price  is  what 
we  call  the  market  price,  by  which  we  mean  the 
price,  that  men,  in  that  place,  at  that  time,  and  in 
thofe  circumftances,  are  commonly  willing  and  have 
been  ufed  to  give.  But  this  is  a  very  lax  rule ;  and 
the  price  of  things  or  of  labour,  when  adjufted  by 
it,  may  well  admit  of  thefe  three  degrees,  the  highcft 
price,  the  loweft  price,  and  the  moderate  or  middle 
price. 

Civil  laws  indeed  frequently  interpofe,  and  fix  th€ 
price  both  of  goods  and  of  labour:  and  when  their 
price  is  thus  fixed,  whatever  exceeds  that  meafure  is 
too  much,   and  whatever  falls  fhort  of  it  is  too  little. 

XVIII.  There  are  fome  extraordinary  circumftances,  Extraor- 
which  may  reafonably  allow  us  to  fix  a  higher  price  ^}^^^y 
upon  our  goods,  than  the  market-price.  But  even  thefe  ftanccs 
extraordinary  circumftances  may  be  reduced  to  one  of  exceed  the 
the  principles  already  mentioned,  the  ufefulnefs,  under  "market 
which  I   include  the  imaginary  as  well  as  the  real  ufes, 
the  fcarcity,    or  the  demand. 

Thefe  principles  appear  in  numberlefs  fhapes  ;  and 
in  whatever  fliape  they  appear,  they  vary  the  price  of 
goods.  You  have  goods,  which  you  want  to  difpofe 
of,  and  which  I  have  no  occafion  for  ;  but  to  oblige 
you,  I  am  willing  to  buy  them.  It  is  plain  then,  both 
that  they  are  of  no  great  ufe  to  you,  becaufe  you 
defire  to  part  with  them,  and  that  they  are  of  no  great 
ufe  to  me,  by  the  fuppofition  of  my  having  no  occa- 
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{Ion  for  them.  In  this  fituation  I  expecl  to  buy  them 
at  a  lower  price  than  ordinary  :  and  the  reafon,  why  I 
fhould  buy  them  {o^  is  the  fmall  ufe  of  them  either 
to  the  buyer  or  the  feller. 

You  have  goods,  which  are  very  ufeful  to  you, 
and  which  would  likewife  be  particularly  ufeful  to  me  : 
and  you  fell  me  thefe  goods  merely  to  oblige  me.  There 
is,  by  the  fuppofition,  fome  extraordinary  ufefulnefs 
of  the  goods  both  to  the  buyer  and  the  feller  ;  and 
upon  this  account  you  fet  an  extraordinary  price  upon 
them. 

You  have  an  eftate,  which  came  to  you  from  your 
anceftors,  and  this  circumftance  makes  you  fond  of  it  ; 
the  pofTeffion  of  it  gives  you  more  pleafure,  than  if 
you  had  acquired  it  any  other  way.  A  particular  fond- 
nefs  of  this  fort  Is  indeed  but  an  imaginary  ufefulnefs  ; 
but  it  is  fuch  an  one,  that,  if  I  want  to  buv  the  eftate. 
you  have  no  reafon  to  part  with  it,  unlefs  I  am  willing 
to  give  you  a  higher  price,  than  you  would  have  afked 
othcrwife,  or  than  the  eftate  would  have  been  worth,  be- 
tween buyer  and  feller,  if  it  had  not  been  attended  with 
this  circumftance. 

If  you  could  have  made  any  particular  advantage 
of  your  goods  by  keeping  them  yourfelf,  or  if  you  fhall 
fufFer  any  particular  damage  by  parting  with  them  ;  then, 
befides  the  ordinary  price,  you  expert  to  have  this  advan- 
tage or  this  damage  made  up  to  you  ;  and  upon  this  ac- 
count you  alk  an  extraordinary  price  for  your  goods. 
Here  again  the  price  is  raifed  by  the  particular  ufefulnefs 
of  the  goods  to  you. 

It  Is  fome  lofs  to  you,  if  I  delay  the  payment  of  the 
purchafe-money,  when  I  buy  your  goods :  for  till  the 
payment  is  made  you  have  no  ufe  of  the  money.  Such 
delay  of  payment  therefore  is  a  reafon  for  your  felling 
your  goods  dearer,    than  if  I  had  made  prompt  pay- 
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ment.  Money  paid  fometime  hence  is  not  fo  ufefiil  to 
you,  as  money  paid  juft  now  would  be  :  what  there- 
fore is  wanting  in  the  ufefulnefs  of  money  fo  paid,  muft 
be  made  up  in  the  quantity  of  it. 

XIX.    In  bartering,     where  goods  are  to  be  com-  Advan- 
pared  immediately  with  goods  ,    there  is  more  difficul-  the  intro- 
ty  in  adjufting  the  price,    than  in  buying  and  felling  ^"^^j.^"^  ""^ 
with  money  :    becaufe  in  fuch  bartering  the   value  of 
the  goods  on  both  fides  is  to  be  eftimated.      Whereas 
in  buying  and  felling   for   money,     the  value   of  the 
money  is  already  fettled  ;    and   nothing  is    to   be   efti- 
mated but  the   comparative  value  of  this  ftandard  and 
the  goods,     which  are  to  be  purchafed.      My  meaning 
is,    that  fuch  goods,    as  are  not  frequently  exchanged 
for  one  another,    will  be  uncertain  in  their  price :    but 
money,    which  is  in  conftant  commerce,  and  is  exchan- 
ged every  day  for  goods  of  all  forts,     will  by  fuch  ufe 
have  its  comparative  value  fo  well  fettled,    that  we  may 
without  much  difficulty,  upon  every  occafion,    not  on- 
ly determine  how  much  goods  we  ought  to  receive  in 
exchange  for   how  much  money,    but  may  apply  it  as 
a  common  ftandard  or  meafure  to  compare  the  value  of 
goods  of  one  fort  with  the  value  of  goods  of  another  fort. 
This  we  may  reckon  as  one  of  the  advantages    arifing 
from  the  introdu(5lion  of  money  :     the  conftant  ufe  of  it 
in  exchange  makes  it  a  ftandard  of  price,    by  which  the 
comparative  value  of  goods  is  more  readily  adjufted  than 
it  could  have  been  othervvife. 

A  fecond  advantage  ariiing  from  the  introduc- 
tion of  money  is,  that  by  the  help  of  it  we  may  com- 
monly procure  fuch  things,  as  we  want :  whereas,  if 
all  our  riches  conlifted  in  goods  ;  though  we  had  great 
plenty  of  one  fort,  we  might  want  thofe  of  another 
fort,  without  being  able  to  get  them  in  exchange.  I 
might  have  great  plenty  of  corn  *,    but  if  I  had  occafion 
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for  fhcep  or  oxen,  though  you  had  plenty  of  them, 
you  might  not  bs  willing  to  barter  them  for  my  corn  : 
bccaufe  you  might  have  more  corn  of  your  own  al- 
ready, than  you  wanted.  In  the  mean  time  you  might 
have  occafian  for  wine,  and  would  be  glad  to  exchange 
your  flieep  or  oxen  for  it,  if  I  had  any.  But  as^  I  have 
none,  I  am  forced  to  keep  my  own  corn,  and  cannot 
procure  for  it  what  I  want,  and  what,  if  1  had  any 
goods,  which  would  fuit  your  convenience,  you  would 
fupply  me  with  :  in  the  mean  time  you  are  fubjc6l  to 
the  fame  inconvenience ;  if  they,  who  have  wine  to 
fpare,  have  no  occafion  for  Iheep  or  oxen.  This  in- 
convenience is  remedied  by  the  ufe  of  a  current 
{landard,  which  all  men  are  ready  to  take  one  of 
another.  Though  you  would  not  part  with  your  fheep 
or  oxen  for  my  corn,  becaufe  you  do  not  want  it ;  yet 
you  will  readily  part  with  them  for  my  money,  as  you 
know,  that  they,  who  would  not  let  you  have  wine 
for  fheep  or  oxen,  will  let  you  have  it  for  this  money, 
which  they  can  pafs  off  again  in  the  fame  manner,  and 
procure  in  exchange  for  it  fuch  things  as  they  want. 

A  third  advantage  arifing  from  the  introdudlion  of 
money  is,  that  it  lies  in  a  little  compafs,  and  is  there- 
fore better  fitted  for  commerce  than  bulky  goods 
would  be.  I  have  great  numbers  of  cattle,  and  Ihould 
be  willing  to  exchange  them,  if  I  could,  for  wine  :  but 
no  perfon  near  me  has  any  to  difpofe  of;  perhaps  none 
is  produced  in  the  country  where  I  live.  If  then  I 
would  have  it,  I  muft  go  from  home  for  it :  and  it 
would  be  vaft  trouble,  if  indeed  it  was  poflible,  to 
drive  or  convey  my  cattle  to  fuch  a  diftance.  But 
money  lies  in  a  lefs  compafs,  and  is  eafily  carryed 
from  place  to  place :  it  will  therefore  make  the  ex- 
change much  cafier  to  me.  Though  I  could  not  con. 
vey  my  cattle  fo  far,  I  can  get  money  for  them  nearer 
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home,  and  can  caflly  convey  the  money  to  the  place, 
where  I  want  to  make  the  purchafe  of  wine. 

As  it  is  one  advantage  arifing  from  the  introduc- 
tion of  money,  that  a  great  value  lies  in  a  narrow 
compafs;  fo  we  may  reckon  it  a  fourth  advantage, 
that  we  can  reduce  it  into  parts,  which  are  of  fmall 
value,  much  more  readily  than  we  can  moft  forts  of 
goods.  I  have  more  horfes,  than  I  want,  but  have 
occafion  for  a  fheep,  which  is  worth  much  lefs,  than 
any  one  of  my  horfes.  I  cannot  therefore  get  what  I 
want,  but  at  a  great  difadvantage :  becaufe  I  have 
nothing  to  give  in  exchange  for  it,  but  what  vaftly 
exceeds  it  in  value.  The  introdu£lion  of  money  has 
removed  this  inconvenience.  Though  I  could  not 
divide  the  horfe,  fo  as  to  give  no  more,  than  the  fheep 
is  worth ;  yet  I  can,  when  I  have  fold  him,  divide  the 
money,  and  procure  what  I  v/ant,  wkhout  giving  too 
much  for  it. 

A  fifth  advantage  arifing  from  the  introduction  of 
money  is,  that  we  may  keep  it  more  eafily  than  we 
could  have  kept  moft  forts  of  moveable  goods.  When 
we  have  taken  it  in  exchange,  there  is  no  danger  of  its 
wafting  or  perifhing  in  our  hands,  before  we  Ihall  have 
occafion  to  part  with  it  again.  Cattle  would  die ;  fruit 
would  rot;  corn,  or  wine  would  fpoil :  but  money 
may  be  kept  for  any  length  of  time  without  being  the 
worfe  for  it. 

XX.  If  the  advantages,    which  I   have  been   merx-  Metals 
tioning,  were  propofed  in  the  introdu(Slion  of  monev,  *^*^    "'°^ 

,  '       proper 

we  may  eafily  determine  what  materials   are  the  moft  material 
proper  to  make  it  of.      As  it   is  defipned   to  be  the  J^^    '"°' 
ftandard  of  price,    a    common   meafure    by  which   to 
compare  the  feveral   values  of  other  things  with  one 
another  ;    the   materials,    of  which  it  is  made,  fhould 
be  as  fteady,  as  poUible,  in  their  own  valac  i    the  ufe- 
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fulnefs  of  them,  their  fcarcity,  and  the  demand  for  them 
ihould  be  as  little  liable  to  variation,  as  may  be. 

Secondly ;  money  is  intended  to  be  current  amongft 
all  thofe,  who  have  any  intercourfe  of  commerce  with 
one  another,  fo  that  any  perfon  will  readily  take  it  in 
exchange  for  fuch  goods,  as  he  can  fpare ;  becaufe  he 
knows  beforehand,  that  others  will  take  it  in  like  man- 
ner of  him  again :  for  this  reafon  the  materials,  that  it 
is  made  of,  fhould  be  fuch,  as  in  the  opinion  of  thofe, 
who  have  fuch  intercourfe,  have  fome  ufefulnefs  and 
confequently  fome  value,  either  real  or  imaginary. 
Paper  or  leather,  or  any  thing  elfe,  which  has  no  fuch 
intrinfic  value,  either  real  or  imaginary,  will  be  cur- 
rent no  farther,  than  the  credit  of  the  perfon  goes, 
who  vents  them,  and  makes  himfelf  anfwerable  to 
take  them  at  any  time  in  exchange  :  nor  will  they  be 
current  even  fo  far,  unlefs  he  makes  himfelf  anfwerable 
likewife  to  exchange  them  for  what  will  be  current 
with  every  body.  Suppofe  a  nvan  to  circulate  bills, 
which  were  payable  by  him  upon  demand,  but  were 
to  be  paid  when  demanded,  in  corn,  or  in  wool :  thofe 
bills  would  not  be  current,  as  far  as  his  credit  would 
go  :  all  perfons,  who  might  otherwife  be  ready  to  truft 
him,  would  not  be  willing  to  take  fuch  bills  in  ex- 
change :  no  one  indeed  would  take  them,  who  might 
poflibly  not  be  able  to  exchange  them  with  any  body, 
befides  the  firft  drawer  of  the  bills  :  becaufe  no  one 
would  care  to  be  forced  to  take  corn  or  wool,  at  a 
time  perhaps  when  we  may  have  no  occafion  for  any, 
or  may  not  know  how  to  difpofe  of  any,  if  he  had  it. 
If  thofe  bills  were  payable  in  money  by  the  drawer, 
then  indeed  fnch  bills  will  pafs  with  all  perfons,  who 
know  they  may  depend  upon  his  promife  to  take 
them  again.  Such  is  the  neceflity  that  the  current  ex- 
change amongft  private  perfons  fhould  be  carried  on 
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with  fuch  materials,  as  have  in  themfelves  fome  real  or 
imaginary  value.  The  authority  of  civil  government 
will  reach  fomething  farther;  it  will  be  able  to  cir- 
culate ufelefs  materials  in  common  exchange,  as  far  as 
its  jurifdidlion  extends.  The  fubjedts  of  the  fame  go- 
vernment, in  their  contracts  with  one  another,  may  be 
forced  by  the  laws,  or  where  the  government  has  the 
right  of  coining,  and  will  vent  only  bafe  money,  they 
may  be  forced,  by  the  neceflity  of  the  cafe,  to  take  fuch 
money  in  the  courfe  of  their  common  dealings.  But 
then  foreigners,  who  are  not  under  the  fame  jurifdic- 
tion,  nor  under  the  fame  neceflity,  will  not  take  their 
money  ;  becaufe  it  is  worth  nothing  to  them.  Nor  will 
fuch  foreigners  take  bills  upon  the  credit  even  of  the 
government ;  unlefs  thofe  bills  are  payable  in  fuch  mate- 
rials, as  are  worth  fomething  in  themfelves,  and  fuch  too 
as  they  can  circulate  again  upon  account  of  fome  intrinfic 
value  cither  real  or  imaginary. 

Since  a  third  advantage,  propofed  by  the  ufe  of 
money,  is,  that  what  will  fetch  many  goods  in  ex- 
change may  lie  in  a  narrow  compafs,  the  materials, 
of  which  it  is  made,  fhould  be  fuch,  as  have  in  them- 
felves a  high  value,  either  upon  account  of  their  great 
ufefulnefs,  or  their  great  fcarcity.  Such  materials,  as 
have  both  thefe  qualities,  would  not  be  proper  for  the 
purpofe.  A  fufficient  quantity  of  what  is  very  ufeful, 
if  it  is  likewife  very  fcarce,  could  not  be  fpared  from 
the  common  occafions  of  hfe  to  be  applyed  to  the  folq 
purpofe  of  exchange :  becaufe  as  much  as  is  applyed 
to  this  purpofe  becomes  ufelefs  to  other  purpofes.  And 
certainly  fuch  materials,  as  have  only  the  quality  of 
great  ufefulnefs,  but  are  at  the  fame  time  very  plenti- 
ful, will  be  of  too  fmall  value  to  anfwer  this  dellgn  of 
introducing  money,  which  we  are  now  fpeaking  of. 
The  beft  materials  therefore  are  fuch  as  have  little  real 
ufefulnefs  in  themfelves,   and  have  their  chief  intrinfic 
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value  given  them  by  fome  imaginary  ufefulnefs  only  ; 
fuch  as  mankind  can  do  very  well  without,  but  fuch  as 
common  opinion  has  made  them  defirous  of  having. 
Materials  of  this  fort  may  be  fpared  from  the  common 
ufes  of  life  to  make  money  of.  And  if  their  value  is 
raifed  very  higli,  by  the  fcarcity  of  them  ;  fuch  a 
quantity  of  them,  as  will  lie  in  a  narrow  compafs,  will 
fetch  many  goods  in  exchange. 

A  fourth  advantage,  deiigned  by  the  introduction  of 
money  is,  that  it  may  be  reduced  into  fuch  fmall 
parts,  as  to  be  exchanged  without  difadvantage  for 
things  of  fmall  value.  It  is  proper  therefore  to  ufe  ma- 
terials of  different  forts,  fome  of  greater  fome  of  lefTer 
value:  becaufe  as  the  laft-mentioned  ufe  of  money 
requires,  that  fome  fliould  be  made  out  of  very  dear 
materials,  though  the  fame  materials  might  be  made 
into  pieces  fome  greater  and  fome  leffer,  yet  the  leffer 
pieces  would  either  be  of  too  great  value  to  be  exchang- 
ed upon  fair  terms  for  cheap  goods,  or  elfe  they  would 
•  be  fo  fmall  as  to  be  in  danger  of  being  loft. 

The  fifth  advantage  propofed  by  the  introduction 
of  money  is,  that  it  v/ill  keep  without  wafting  or  fpoil- 
ing  ;  fo  that  he,  who  takes  it  in  exchange,  is  in  no 
danger  of  having  it  perifh  in  his  hands.  And  in  view 
to  this  advantage  it  is  planely  requilite,  that  money 
fhould  be  made  of  fuch  materials,  as  will  not  eaftly 
wear  out,  and  as  are  not  fubjeCt  to  perifli  or  to  be 
damaged  by  keeping, 

^  Metals,  fome  of  them  at  leaft,  as  gold  or  ftlver, 
will  anfwcr  moft  of  thefe  purpofes.  Their  intrinfic 
ufefulnefs  is  not  very  great  at  any  time  *,  fo  that  there 
is  no  danger  of  any  fuch  variations  in  this  ufefulnefs  at 
different  times,  as  will  make  their  value  uncertain  ;  and 
the  plenty  or  fcarcity  of  them  is  at  all  times  much  the 
fame^    unlefs   fome  very  unlikely  or  unforefeen   accl- 

iGrot.  fbid.   §    XVIF. 
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dent,   fuchas  the  difcovery  of  the   weft  mdles,   fhoiikl 
make    an  alteration  :      and    as   the   value    of   them    is 
imaginary  rather  than   real,   the  demand   for  them  will 
commonly  be  much  the  Hime.     But  then  this  imaginary 
value  being  almoft  univerfal,  they  will  be  readily  current 
every  where  in  exchange  for  goods.     And  as  it  is  high  at 
the  fame  time,   a  fmall  quantity  of  them  will  bear  a  great 
price,    or  what  is  worth  much  will  lie  in  a  narrow  com- 
pafs.     As  this  high  value  arifes  frpm  opinion  and  fear- 
city,    rather    than  from  any  real  ufifulnefs   of    them  -, 
what    is  wanted   to  carry  on  commerce  mav  be  made 
into   money,    without  depriving  mankind,     in  any  de- 
gree,    of  v/hat  they  want   to  ufe   for   the  purpofes  of 
common  life.      And  we  may  obferve  by  the  way,    that 
if  iron  was  as  fcarce  as  gold,     it   would  not   be  fo  pro- 
per for  the  materials   of  money  •,    notwithflanding  the 
very  high  value,     which  its  known   ufefulnefs  and   its 
fuppofed   fcarcity  would  give  it :    becaufe,     if  fo   little 
of  it  was  to  be  had,     by  making  money  enough  out   of 
it  to  maintain  a  general  commerce,     more  of  it  would 
be  taken  from  the  ufes  of  common  life,    than  could  be 
well  fpared.     But  gold  and  filver  alone  will  not  anfwer 
all  the  defigns  of  introducing   money :     their  value  is 
rather  too  high  :    pieces  of  thefe  metals,     if  they  were 
fmall  enough  to   exchange,    without  difad vantage,    for 
fmall  quantities  of  cheap  goods,    would  be  in  danger 
of  b&ing  loft  :    and  upon  this  account  it  is  necefTary  to 
make   ufe  of  fome   bafer  metal,    fuch  as  copper,    for 
pieces  of  fmaller   value.      Any   metals  may  pafs   from 
hand   to  hand    wichout  wearing   out,    and  may  be  well 
enough  kept,    as   long  as  we  pleafe,   without  being  the 
worfe  for  it :    but  gold  and  iilver  are  the  beft  upon  this 
account,    as  well  as  upon  others  ;    becaufe  they  are  lefs 
hurt  by  keeping  than  the  other  metals  are. 
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Ufes  and  XXI.  After  mankind  have  been  led  by  fuch  reafons, 
coining,  ^s  we  have  been  mentioning,  to  fix  upon  metals,  as 
the  ftandard  of  price,  and  the  current  matter  of  ge- 
neral exchange ;  it  is  plain,  that  without  the  aid  of 
civil  laws,  the  different  value  of  this  or  that  piece  of 
any  metal,  as  of  gold  for  inftance,  can  depend  upon 
nothing  but  the  different  quantity  contained  in  the 
fame  piece,  or  upon  what  is  the  fame  in  effe^,  the 
different  weight  of  it.  If  a  certain  quaintity  of  bullion 
is,  in  the  courfe  of  exchage,  worth  two  fheep,  any 
civil  legiflator  may  order,  if  he  pleafes,  that  all  perfons 
under  his  jurifdidtion,  fliall  take  the  fame  quantity  of 
metal,  after  it  is  coined,  in  exchange  for  fix  fheep.  But 
this  rule  will  be  of  force  no  farther,  than  his  jurifdic- 
tion  extends  :  foreigners  who  are  free  from  his  au- 
thority, will  not  regard  fuch  a  law,  and  will  eftimatc 
his  coin  only  by  the  weight  of  it.  And  as  in  coining 
there  mufl:  be  fome  allay  or  mixture  of  bafer  metal, 
they  will  have  a  regard  to  this  too,  and  will  eflimate 
a  given  weight  of  the  mixed  metal  by  its  finenefs  ;  that 
is,  by  the  true  weight  of  pure  gold  in  the  coin. 

However,  as  there  would  be  much  trouble  and 
much  time  loft  in  weighing  the  metal  every  time  it 
is  exchaged,  there  is  a  great  convenience  in  fignlfy- 
ing  by  fome  ftamp,  upon  every  piece  of  metal  de- 
iigned  for  exchange,  what  the  weight  of  that  piece  is. 
And  this  convenience  gave  occafion  to  the  coining  of 
metals. 

Indeed  as  there  is  fome  trouble  and  time  faved  to 
the  trader  by  having  every  piece  of  metal,  which  he 
is  to  receive,  fo  ftamped  ;  it  is  but  reafonable,  that 
he  fhould  make  fome  allowance  for  this  convenience 
So  that  a  piece  of  money,  when  coined,  is  worth  fome- 
thing  more,  than  the  fame  quantity  of  bullion  would 
be.      This   difference  ought  not  to  be  greater,  than 
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what  may  anfwer  the  convenience  of  the  trader  :  bc- 
caufe  no  one  can  be  expected,  or  would  be  willing, 
in  the  courfe  of  exchange,  to  pay  for  more.  An  allow- 
ance for  fuch  a  difference  as  this  is  reafonable  on  both 
fides  ;  the  coiner  experts  it,  that  he  may  be  paid  for 
his  trouble  ;  and  the  receivers,  one  after  another,  are 
willing  to  pay  it,  upon  account  of  the  convenience 
already  mentioned.  The  coiner  may  indeed  ufe  more 
art  and  labour,  than  is  neceffary  for  the  purpofe  de- 
figned  by  coining  ;  and  if  he  does,  he  has  no  reafon  to 
expe£V,  that  the  receiver  will  allow  him  for  it.  Some 
art  and  labour  however  is  necefTary  :  a  plain  fimple 
flamp  would  not  well  anfwer  the  purpofe.  Care  muft 
be  taken  to  make  the  ftamp  fuch,  as  is  not  eafily 
counterfeited :  becaufe  otherwife  bafe  metal,  or  metal 
under  weight,  might  be  made  to  pafs,  as  if  it  was 
pure  and  of  due  weight,  by  the  help  of  fuch  a  coun- 
terfeit ftamp.  And  care  muft  likewife  be  taken  to 
ftamp  or  mark  it  in  fuch  a  manner,  that  no  part  of 
the  metal  after  it  is  once  ftamped,  can  eafily  be  taken 
away,  without  effacing  the  ftamp,  either  in  whole  or 
in  part,  fo  as  to  difcover  the  fraud.  So  much  art  and 
labour  as  this  will  be  of  ufe  fo  the  receivers  ;  as  the 
money  paffes  from  one  hand  to  another  :  and  therefore 
the  coiner  may  expecSl  to  be  paid  for  it.  The  value  of 
this  art  and  labour  is  what  a  piece  of  metal  is  worth, 
when  it  is  coined  into  money,  more  than  an  equal  weight 
of  the  fame  metal  would  be  worth  in  bullion. 

As  the  ftamp  is  defigned  to  afcertain  the  weight  of 
metal,  and  as  money  is  defigned  to  be  the  matter  of 
general  exchange ;  it  is  proper,  that  the  bulinefs  of 
coining  fliould  be  in  the  hands  of  perfons  of  the  moft 
undoubted  and  of  the  moft  extcnfive  credit.  The 
ftamp  of  a  perfon  of  doubtful  character  would  not  in- 
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duce  any  one  to  take  money  fo  ftamped  without 
weighing  it :  and  the  ftamp  of  a  perfon  of  good  credit, 
if  he  was  not  much  known,  would  induce  only  the 
few,  who  did  know  him,  to  take  it  upon  his  authority. 
Upon  this  account  money,  that  is  coined  by  national 
authority,  or  by  the  government  of  each  nation,  will 
beft  anfwer  the  purpofes  defigned  by  coining. 

My  fubjedl  led  me  to  fay  fomething  concerning  the 
price  cf  goods  and  labour,  and  the  grounds  of  its 
variation :  and  as  this  engaged  me  to  enquire  into  the 
ufe  and  value  of  money,  the  reader  will,  I  hope,  ex- 
cufe  me,  if  this  digrelfion  has  been  longer  than  he 
expected. 

Ufe  of  XXII.  The    introduction    of  money   occafions    ano- 

varicY  th    *^^^^  Teeming  variation  in  the  price  of  goods,  befides  thofe, 
price  of      which  we  have  taken  notice  of  already.  ^  Money,  though 

goods.  _ 

it  is  ufed  as  the  ftandard  of  price,    by  which   the  dif- 
ferent values  of  goods  or  of  labour  are  compared  with 
one  another^   is  not  wholly  invariable  in  its   own  price ; 
that  is,  in  refpect  of  goods  or  labour  it  has   not  always 
the  fame  comparative  value.     There  is  not  always  the 
fame   quantity   of  money   amongft    all    mankind,    who 
have  an  intercourfe  of  commerce  with  one    another ; 
and  much  lefs  is  there  always  the  fame  quantity  of  it 
current   in   the   fame   nation,    or   amongft   thofe,    who 
upon   account   of  their  nearnefs   or   other  connections 
have  the  moft  frequent  intercourfe  of  commerce.     The 
fcarcity  of  money  raifes  its  price,    and  the  plenty  of  it 
iinks  its  price ;    in  the  fame  manner   as   the  fcarcity  or 
plenty  of  any   thing   elfe   varies  the  comparative   value 
of  that  thing.     If  when  money  is  fcarce,  a  fmall  quan» 
tlty  of  it   is  equal,    upon  the   comparifon,    to  a  certain 
quantity    of  any  fort   of  goods    or    labour ;    a   greater 
quantity  of  it,  when  it  is  plentiful,  will  only  be  equal  in 
value  to  the  fame  quantity  of  the  fame  goods  or  labour, 
k  Grot.  ibid.    §  XIV. 
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A  quarter  of  wheat,  wliich  at  one  time  is  worth  no 
more  than  two  {hillings,  may  at  another  time,  in  the 
fame  plenty  of  wheat,  be  worth  forty  {hillings :  not 
becaufe  there  is  any  alteration  either  in  the  intrinfic 
ufefulnefs  of  wheat,  or  in  the  comparative  value  of  it 
with  other  goods,  fuch  as  fheep,  cloth,  wine,  &c  5 
but  becaufe  the  quantity  of  money  is  altered,  {o  as  to 
be  twenty  times  more  plentiful  at  one  time  than  at  the 
other;  and  upon  account  of  this  greater  plenty  twenty 
times  any  quantity  of  it,  when  compared  with  the 
fame  fort  of  goods,  will  be  worth  no  more,  or  will 
bring  in  exchange  no  more  of  thofe  goods,  than  the 
{imple  quantity  was  worth  or  would  have  brought  in 
a  greater  fcarcity.  In  cafes  of  this  fort  we  u{^aaHy  fay, 
that  wheat  or  any  other  fort  of  goods  is  grown  dearer : 
but  the  fadl  is,  that  money  is  grown  cheaper.  Only  as 
money  is  looked  upon  to  be  the  liandard  of  price, 
and  is  therefore  confidered  as  invariable  in  its  own 
price ;  goods  or  labour  feem  dearer  or  cheaper,  in 
proportion  as  more  or  lefs  money  mu{t  be  ^^iven  for 
the  fame  quantity  of  them. 

XXIII.  ^  Before  v/e  leave  this  fubjedl  of  mutual  Buying 
contracts,  it  may  be  proper  to  fay  fomething  concern-  f^^  ^^^■■ 
ing  fome  of  the  mcfl  ufual  con  trades  of  this  fort.  Buy- 
ing and  felling  is  a  very  common  and  well-known  con- 
tract. But  the  writers  upon  natural  jurifprudence  do  not 
feem  to  have  determined  fome  of  the  que{lions  arifiifor 
upon  it  with  fufficient  exatStnefs.  It  may  be  afked  at 
what  time  the  contrad  of  buying  and  felling  is  com- 
plete ?  But  before  we  can  anfwer  this  que{lon,  it  will 
be  neceiTary  for  thofe,  who  aik  it,  to  explain  what  they 
mean  by  the  bargains,  being  complete.  The  bargain 
may  be  faid  to  be  complete,  either  when  the  parties  arc 
bound,  each  to  the  other,  to  do  what  they  have  agreed 
upon ;  or  when  the  property  of  the  goods  is  a^ually 
»  Grot.  ibid.    $  XV. 
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transferred  to  the  buyer,   and  the  property  of  the  money 
to  the  feller. 

In  the  firft  fenfe  the  bargain  is  complete,  as  foon  as  the 
parties  have  agreed  upon  the  price  :  the  feller  has  then 
agreed,  that  he  has  parted  with  fuch  a  quantity  of  goods 
for  fo  much  money;  and  the  bnyer  has  then  agreed, 
that  he  will  part  with  fo  much  money  for  fuch  a 
quantity  of  goods.  The  buyer  after  this  can  juftly 
force  the  feller  to  deliver  up  the  goods,  and  the  feller 
can  juftly  force  the  buyer  to  take  the  goods  and  to 
pay  down  the  money.  But  if  the  matter  refts  here,  it 
is  only  a  promifory  contract;  the  bargain  is  not  fo 
far  completed,  as  to  have  transferred  what  was  the  pro- 
perty of  either  party  to  the  other.  They  agreed,  they 
they  would  transfer  this  or  that  ;  but  they  have  not 
aiflually  transferred  it.  The  demand  therefore  is  yet 
only  upon  the  perfon,  to  force  him  to  do  what  he  had 
promifed  :  there  is  no  demand  upon  the  thing,  till  the 
property  is  actually  transferred.  If  then  either  the  buyer 
or  the  feller  was  to  die,  before  they  had  proceeded  any 
farther,  I  do  not  fee,  that  the  furvivor  would  have 
any  right  over  the  goods  or  money  agreed  for  ; 
nor  confequently,  that  he  would  have  any  right  to  force 
the  heir  of  the  deceafed  to  ftand  to  the  bargain. 

To  complete  the  bargain  fo  far,  as  to  give  each  a 
right,  not  merely  over  the  perfon,  but  in  the  things 
of  the  other  ;  fome  a£ts  or  words  are  necelTary  denoting 
a  mutual  confent  of  each  to  make  an  a£lual  transfer  of 
his  property  to  the  other.  Such  a  transfer  as  this  is 
fuiHciently  exprelTed  by  the  mutual  delivery  of  the 
goods  and  money.  Or  it  may  be  exprefled  only  by  the 
delivery  either  of  the  goods  or  of  the  money  on  one  part, 
and  the  acceptance  of  what  is  fo  delivered  on  the  other 
part  ; '  becaufe,  as  the  feller  for  inftance,  had  agreed, 
that  he  would  give  the  buyer  property  in  fuch  or  fuch 
goods,  in  confiJeration  of  fo  much  money  to  be  paid  to 
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himfelf;    if  the    buyer  pays  the  money,  the  fciler,   by 
accepting  it,  muft  be    untierftood   to  do   what   he    had 
before  agreed  that  he  would  do,    upon  this   confidera- 
tion.     Delivery  in  part,  or  giving  earned,   has  the  fame 
effect  :    it  is  defigned  on  the  buyers  part  to    lignify   his 
will  to  make  an  a£lual  transfer   of  his  property  in    the 
money  agreed  upon  ;  and  the  feller  by  taking  earned:, 
is  underftood  to  s:ive  his  actual  confent  to  what  he  had 
before  agreed  to  do,   in  confideratlon   of  receiving  pro- 
perty in  the   purchafe-money.     In  the  purchafe  of  im- 
moveable   goods,   fuch    as    houfes  or  lands,  the  feller, 
though  he  cannot  deliver    the    whole   thing  purchafcd, 
may  by  a  negative  a£l  lignify  his  confent    to    make   an 
actual  transfer  of  the  property,    which   he   had  in  fuch . 
goods.     This  negative   adt   is    his    fuffsring   the   buyer, 
without  interrupting  him,   to  take  pcfft:{lion  by  fettling 
in  the  houfe,   or  by  cultivating  the  lands,   or  by  letting 
either  of  them  to  fome  other  perfon,   and  receiving  the 
rents  or  profits.     The  thing  purchafed  may  indeed  be 
delivered  in  part  by  a  pofitive  a6t  ;    as    in   the  fale    of 
lands    by  delivering  a  clod  or  a  turf,  as  in  the  fale  of 
houfes  by  delivering  the    key.     The    parties    may  like- 
wife    transfer    their   property    each   to    the   other,     in 
moveable    or    immoveable    goods,    or    in    money,    by 
words  either  fpoken  or  written  j    if  inftead  of  engaging 
in  words  of  future  time,   that  they   will  transfer,    they 
exprefsly  declare  in  words  of  prefent  time,  that  they  do 
transfer  their  property.     Vf  here  fuch  words  of  prefent 
time  are  made    ufe   of,    the  bargain  does  not  red  in  a 
promife ;    it  does  not  merely  give  each  a  claim  upon  the 
perfon  of  the  other,    but  gives  adual  property  in    the 
thing  itfelf. 

After  the  bargain  of  buying  and  felling  is  complete, 
fuppofe  the  thing  fold  to  remain  in  the  fellers  polTef- 
fion,   and  whild  it  is  {o,  to  perifh,    or   to  be   any  way 
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loft  or  damaged  ;  it  is  farther  enquired,  whether  the 
buyer  or  the  feller  is  to  bear  the  lofs  ?  Here  again  we 
are  to  confider,  what  is  meant  by  the  bargains  being 
complete,  that  is,  we  are  to  confider  what  fort  of  a 
bargain  it  was,  whether  it  was  promifory  only,  fo  that 
in  virtue  of  it  the  parties  had  each  of  them  a  right 
merely  over  the  perfon  of  the  other  ;  or  whether  it  was 
fuch  a  bargain,  as  made  an  actual  transfer  of  property 
from  one  to  the  ether. 

In  the  former  cafe,  where  the  bargain  refts  in  a  mu- 
tual promife  *,  the  goods  are  ftill  the  property  of  the 
feller,  and  the  money  is  ftill  the  property  of  the  buyer  : 
the  feller  therefore  muft  bear  the  lofs  or  damage  ;  be- 
caufe  naturally  all  the  lofs  or  damage,  which  a  thing 
fuftains,  falls  upon  the  owner  of  it.  The  buyer  agrees, 
that  he  will  give  fuch  a  fum  of  money  for  a  houfe  or 
for  lands  ;  but  before  the  property  is  transferred,  the 
houfe  is  burnt  down,  or  the  fea  wafhes  away  the  lands  : 
the  feller  can  then  have  no  demand  upon  him  for  the 
money  :  the  houfe  and  land  are  ftill  the  property  of 
the  feller  ;    and  the  lofs  will  naturally  fall  upon  him. 

If  indeed,  either  by  delivery  in  part,  or  by  the  plain 
words  of  the  contradl,  the  property  of  the  goods  was 
transferred  to  the  buyer,  and  before  he  has  full  poifef- 
iion  of  them,  they  perifh  or  are  damaged  :  the  lofs  falls 
upon  him,  as  being  the  owner  of  the  goods,  and  not 
upon  the  feller,  in  whofe  hands  they  happen  to  be. 

It  is  true  that  if  fuch  goods  periflied  or  were  da- 
maged through  the  fault  of  the  feller,  then  the  buyer 
has  a  demand  for  an  equivalent  ;  but  this  demand  ari- 
fes  from  another  principle  to  be  explained  hereafter,  and 
not  from  the  contrail. 

Thefe  particulars  may  be  otherwife  fettled  between 
the  buyer  and  the  feller  by  exprefs  words.  But  it  would 
be  cndlefs    to  reckon  up  all  the  exceptions,  or   condi- 
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tions,  which  they  may  add  to  their  bargain  :  all  that  we 
can  pretend  to  do  is  to  fhew  what  rights  arife  out  of 
the  mere  contra^,  where  nothing  elfe  is  agreed  upon. 
Only  it  is  to  be  obferved,  that,  where  any  exprefs  con- 
ditions or  exceptions  are  added  by  the  confent  of  the 
parties,  each  of  them  is  obliged,  by  his  own  confent, 
to  comply  with  fuch  conditions  or  exceptions* 

If  I  fell  the  fame  goods  twice,  it  may  be  a   queftion, 
which  of  the  two  purchafers  has  a   right  to  the   goods. 
Here  we  are  to  enquire,  what  fort  of  a  bargain  the  firll 
of   the  two  was.     If  it  was  fuch  an   one,    as  gave   the 
purchafer  property  in  the    goods,   the  fecond  bargain 
will  be  void  :  becaufe,  as  the  goods,  at  the  time  of  this 
fecond  bargain,   were  not  mine,  I  had  no   right  to  diP 
pofe  of  them.       But  if  the  firft  bargain  was  promifory 
only,  fo  as  to  give  the  purchafer  a  perfonal  demand  up- 
on ms,  but  no  property  in  the  goods ;  then  the  fecond 
bargain,  provided  it  was  fuch  an  one   as  gave  property, 
will  be  fo  far  valid,   that  the  fecond  purchafer  will  have 
a  right  to  the  goods :   this   fecond  bargain,  though  my 
former  promife  had  made  it   unlawful,    is  not  void ; 
iince,  by  the  fuppofition,  the  goods  were  ftill  mine,  or 
I  had  ftill  a  right  in  them.     In  the  mean  time  there  is 
no  reafon   for  faying,   that  the  vahdity  of  this  fecond 
bargain   will  make   void   the   fir  ft :    the    claim   of  the 
firft  purchafer   will  ftill  continue  what  it   was,    a  de- 
mand upon    my    perfon   to   the    value    of   the    goods, 
upon  his  paying  me  the  fum  of  money,  which  we  had 
agreed  upon. 

XXIV.  '  Letting  and  renting  is  fubje^t  to  nearly  the    I>e«rng 
fame  rules  with  buying  and  feUing  :    for  thefe  two  con-  ing. 
tracts  are  in  all  refpeds  very  like  one  another.     The 
principal  difference  between  them  is,  that  m  letting  and 
renting  the  owner  or  landlord  fells,  and  the  occupier  or 
tenant  buys,  the  ufe  of  the  thing :    whereas  in  buying 
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and  felling,  the  owner  fells,  and  the  purchafer  buys, 
the  property  in  it.  The  conlideration,  which  is.  paid 
for  the  property  in  one  of  thefe  contrails,  is  called  the 
price :  the  confideration,  which  is  paid  for  the  ufe  in 
the  other  contracl,  is  called  the  rent. 

When  a  man  has  purchafed  the  property  of  a  thing, 
if  the  thing  is  loft  or  damaged,  he  is  to  bear  fuch  lofs 
or  damage.  Suppofe  therefore,  inftead  of  purchafing 
the  property  of  the  thing,  that  he  had  only  purchafed 
the  ufe  of  it ;  then  if  the  ufe  of  the  thing  is  loft  or  da- 
maged, the  lofs  or  damage  of  the  ufe  feems  naturally 
to  fail  upon  him,  who  is  the  owner  of  the  ufe ;  that  is, 
upon  the  tenant ;  and  not  upon  the  landlord,  who  has 
parted  with  the  ufe,  though  he  is  ftiil  owner  of  the 
thing. 

But  this  rule  wants  to  be  explained,  in  order  to  ad- 
juft  the  ftveral  claims  of  the  owner  and  the  hirer.  The 
ufe  of  a  thing  may  be  leflened  two  ways.  It  may  be 
leiTened,  though  the  thing  continues  in  the  fame  con- 
dition, as  when  it  was  hired  ;  or  it  may  be  leflened  by 
fome  damage,  which  makes  the  thing  worfe  in  itfelf, 
than  it  was  then. 

All  loffes  in  the  ufe  of  the  thinsj,  which  are  of  the 
firft  fort,   or  which  happen  without  any  damage  in  the 
thing  itfelf,    naturally  fall  upon  the  hirer.     Thefe  are 
lofTes  in  the  ufe  only,  which  ufe  he  has  made  his  own 
by  purchafing  it.     Suppofe  I  hire  a  fhop,  which  is  well 
fituated  for  trade,  at   the  time  of  hiring  it,  and  confe- 
quently  is  worth  a  large  rent :    but  before  the  time,  for 
which  I  hired  it,  is  expired,  the  courfe  of  trade  alters  ; 
and  my  cuftom  becomes  by  that  means  much  worfe, 
than  might  reafonably  have  been  expected,   at  the  time 
when  I  firft  entered  upon  the  fliop.     In  this  cafe  the 
ufe  of  the  thing  is  damaged,  without  any  damage  in 
the  thing  itfelf.     Since  therefore  the  thing  is  no  worfe ; 
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the  lofs  cannot  juftly  fall  upon  the  owner  of  the  thing : 
it  js  the  ufe  only  of  the  thing,  which  is  leflened,  and 
this  muft  naturally  fall  upon  me,  as  the  owner  of  the 
ufe. 

But  if  the  ufe  is  leiTcncd  by  any  damage,  which  the 
thing  itfelf  has  fuftained  ;  the  lofs  will  naturally  fall  up- 
on the  owner  of  the  thing :  becaufe  as  the  damage  pri- 
marily afFe^ls  the  thing  itfelf;  there  can  be  no  juft  rea- 
fon  given,    why  any  one   elfe,    in   particular   why  the 
owner  of  the  ufe,   flioukl  bear  the  lofs,    which  happens 
to  the  others  property.     This  feems  to  be  clear  in  tliofe 
inftances,  where  the  damage  done  to  the  thing  itfelf  is 
fuch,  as  to  deftroy  the  very  exiftence  of  it.     I  hire  a 
houfe,  and  before  the  time,   for  which  I  hired  it,   is  ex- 
pired,  the  houfe  is   burnt  down.     No  one  can  imagine, 
that   I  am  naturally  obliged  ftill  to  pay  the    rent  of   it. 
I  hire  lands,    and  before  the  time,    for   which  I  hired 
them,    is  expired,    the  fea  wafh.es   them  away.      This 
event  will  naturally  difcharge  me  from  the  payment   of 
rent.     But  fuppofe  that  the  fire,  inflead  of  burning  the 
houfe  down,    had  made  it  fo  ruinous,    as  to  be  uninha- 
bitable ;    or  that  the  fea,    inilead  of  wafhing  away  the 
lands,    had  overflowed  them,    and  remained  there,   fo 
that  it  could  not  be  drained  off  again.     There  could  be 
no  more  reafon  for  my  payment  of  rent,    upon  this  fup- 
pofition,   than  upon  the  former.     Whatever  damage  af- 
fedls  the  thing  itfelf  is  naturally  the  lofs  of  the  owner  of 
the  thing :    but  if  the  hirer  was  ftill   obliged  to  pay  the 
fame  rent,    after  the  thing  is  perilhed,  or  damaged,  that 
he  paid  before ;    the  owner  would  fuffer  no  lofs  at  all, 
the  whole  of  it   would  fall  upon   the  purchafer  of  the 
ufe.      The    country,     in  which   a  man  has  hired  land, 
happens  to  be  the  f^at  of  war :    the  enemy  feizes  upon 
the  land,    and  keeps  pofTeflion  of  it ;    by  which   means 
the  hirer  of  the  land  is  hindered  in  his  ufe  of  it.     Here 
the  land  is  loft  to  the  owner  ;    the  damage  fuftained  is 
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properly  in  the  thing  itfelf;  and  confequently  the  pro- 
prietor can  demand  no  rent  of  the  tenant :  becaufe  the 
tenant  ought  not  to  bear  the  lofs  of  another  man'* 
property.  But  fuppofe  the  enemy,  inftead  of  feizing 
upon  the  land,  had  foraged  upon  it,  and  carried  away 
the  grafs  or  corn,  that  was  growing  there  *,  this  lofs 
does  not  afFecSt  the  thing  itfelf,  but  the  ufe  of  it  only  ; 
and  as  it  ought  therefore  to  fall  upon  the  tenant,  he 
woul  i  ftill  be  obliged  to  pay  rent. 

There  is  one  exception  to  the  rule,  wPiich  fubje<fts 
the  owner  to  the  lofs,  and  not  the  hirer,  where  the 
ufe  is  made  worfc,  by  the  thing  itfelf  becoming  worfe. 
This  exception  is,  when  the  thing  is  made  worfe  through 
the  fault  of  the  hirer.  It  would  be  unjuft  to  make  the 
proprietor  fufFer  for  the  neglect  or  fault  of  his  tenant. 
If  a  tenant  hires  land  to  fow  with  corn,  and  impover- 
ifhss  that  land  by  his  bad  management  of  it  j  though 
the  ufe  of  the  land  here  becomes  worfe,  becaufe  the  land 
itfelf  is  worfe,  yet  he  cannot  expe£l  any  abatement  of 
rent :  becaufe  it  is  not  fo  much  the  fault  of  the  land,  as 
his  own  fault,  that  it  is  in  fo  bad  a  condition  :  it  would 
have  been  as  good  as  it  was,  if  he  had  taken  fuch  care  of 
it  as  he  ought  to  have  taken. 

The  contra61:  of  letting  and  hiring,  like  that  of  buy- 
ing and  felling,  is  binding  upon  the  perfons  of  the  par- 
ties concerned  in  it,  as  foon  as  they  have  agreed  upon 
the  rent.  But  fomething  farther  is  requifice  to  give  one 
of  them  a  right  to  the  money,  and  the  other  a  right  to 
the  ufe.  Delivery  of  the  money  in  whole  or  in  part 
gives  the  owner  of  the  thing  to  be  let  a  right  to  the 
money  *,  and  upon  his  acceptance,  as  he  knows  upon 
what  conlideration  this  payment  is  made,  the  hirer  has 
a  rip-ht  to  the  ufe  of  the  thing.  In  this  manner  the 
owner  tacitly  makes  over  the  ufe.  But  he  may  likewifc 
do  it  exprefsly  by  words  of  prefent  time  either  fpoken  or 
written. 
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The  bargain  even  as   to  fixing  the  rent  may  poffibly 

be  tacit  on  both   fides.     As   if  I  have  liired  a  houfe  or 

lands  for  fome   years,     and  after  my  term,    for  which  I 

at   firft  hired   them,    is  out,   I   continue  to  live  in  the 

houfe,     or  to  occupy  the  lands ;    as   both  parties   knew 

what   conditions  they  had    agreed  upon   before  ;    from 

this  a6t  of  mine  and   from  the   owners  giving  me    no 

diftarbance,  the  reafonable  and  necefTary  prefumption  is, 

that  we  approve  of  th2  former  conaitions,    and  are  ftill 

willing  to  abide  by  them. 

XXV.  In  letting  and  hireing  of  labour  ;  if  we  hire  Leting 
the  labour  of  a  man  in  seneral  for  a  certain  time  ;  "r',  ^"^'"^ 
whatever  accident  m^y  happen  to  him,  and  difable  him 
from  labouring,  he  has  a  claim  to  his  wages  ;  provided 
he  is  willing,  under  fuch  inability,  to  do  us  all  the  fer- 
vice  that  he  can  :  becaufe  what  we  purchafe  was  his 
labour  for  that  time  :  whether  therefore  his  labour 
withi4i  that  time  is  little  or  much,  it  Is  all  that  we  can 
claim  ;  and  when  our  claim  is  fatisfied,  it  will  be  un- 
juft  to  diminiih  his.  But  if  we  hire  him  to  do  any  par- 
ticular work,  and  not  merely  for  any  certain  time  ;  what- 
ever difables  him  from  performing  that  work  releafes 
U3  from  the  obligation  of  paying  his  v>rages  :  becaufe 
he  has  no  claim  to  them,  unLfs  he  performs  the  work, 
for  which  he   was   hired. 

"'  If  I  have  hired  out  my  labour  for  a  particular  pur- 
pofe,  and  the  fime  labour  may  be  profitable  to  more 
perfons,  beiides  the  firft  hirer ;  nothing  hinders  me 
from  taking  as  much  of  thofe  other  perfons  as  my  fer- 
vice  to  them  is  worth  without  any  abatement  in  the 
wages  agreed  upon  between  me  and  the  firft  hirer. 
Each  of  them  has  here  the  valuable  confideration,  for 
which  the  wages  are  due  ;  and  it  is  no  damage  to  the 
firft  hirer  that  I  can  mak?  an  advantage  of  my  labour, 
beiides    what  I  am   to   receive  from  him.     I  am   hired 

™   Grot,  ibid,  §XIX. 
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to  go  a  journey  to  do  feme  particular  bufinefs  for  the 
perfon,  who  is  to  pay  my  wages:  lean  in  the  fame 
journey  do  bufinefs  for  others,  without  neglecting  his,, 
whatever  wages  I  am  to  receive  from  him,  who  fir  ft 
hired  me,  will  be  due  to  me,  notwithstanding  the  gain, 
which  I  accidentally  make  of  others,  who  take  this  op- 
portunity of  employing  me  :  fmce  my  labour  is  not  the 
lefs  valuable  to  him  for  being  ferviceable  to  them. 
Loan  of  XXVI.  "  The  loan  of  goods,  which  cannot  be  ufed 
ble  ^ood's.  "^^''^''^out  being  confamed,  fach  as  grain,  wine,  &c, 
and  more  efpecially  money,  is  a  contract  of  mutual 
benefit,  and  planely  belongs  to  that  fort  of  contracts, 
in  which  things  are  given  for  things  to  be  given  again. 
The  Latin  exprefiion  for  lending  things  of  this  fort 
(mutiio  dire  j  imports  a  mutual  giving.  In  this  refpecl 
it  differs  froiufcommodatumj  a  loan  of  fuch  goods, 
as  may  be  ufed  without  being  confumed  :  for  a  loan 
of  this  latter  fort  is  a  beneficial  contract  onlv  on 
one  lide  ;  the  ufe  of  the  things  is  given  by  one 
party,  and  nothing  is  given  for  it  in  return  by  the 
other  party. 

I:  is  to  be  obferved  farther,  that  in  fuch  things,  as 
cannot -be  ufed  without  being  confumed,  the  ufe  can- 
not  pcyaibly  be  f-parated  from  the  property  ;  as  it  may 

> 

be  in  '  other  things.  One  man  may  either  by  free 
granty. -as  in  a  loan,  or  by  purchafe,  as  in  letting 
and  renting,  have  the  ufe  of  houfes,  or  lands,  or 
cattle,  or  books,  &c,  whilft  another  man  has  the 
property  in  them,  or  the  fole  right  to  dif})ofe 
of  the  thin  PS  themfelves.  But  no  ufe  can  be  made  of 
grain,  or  wine,  or  money  without  difpofing  of  them  : 
the  grain  muft  be  fold,  or  muft  be  fpent  in  the  family, 
or  muft  be  fovvn  upon  the  land  ;  the  wine  muft  be 
confumed  in  fome  fuch  manner  ;  the  money  m.uft  be 
laid  out  in  purchaling  neceiTaries,  or  in  fome  way  of 
commerce.  But  whoever  has  a  right  thus  to  dilpofe 
r  Grotius  ibid.  §  XX.  XXI. 
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of  the  things  themfelves  mufl:  have  property  in  them. 
There  is  therefore  in  things  of  this  fort  no  right  of 
ufufru(5t  feparable  from  property ;  but  when  a  man 
lends  them,  he  makes  over  the  property  in  them  to 
the  borrower :  fince  he,  who  grants  the  ufe,  muft 
grant  the  property  at  the  fame  time,  if  there  is  no  ufe 
feparable  from  property. 

This  might  occafion  an  enquiry,  in  what  refpe^  a 
gift  differs  from  a  loan,  where  the  things  given  or  lent 
are  fuch,  as  will  be  confumed  in  ufing ;  fince  he,  who 
lends  them,  grants  the  property  of  them  to  the  borrower  ; 
and  he,  who  gives  them,  feems  to  grant  no  niore.  The 
difference  between  them  is,  that  a  gift  is  a  grant  of 
property,  without  any  condition  of  making  a  return  ; 
but  a  loan  is  a  grant  of  property  under  a  condition, 
that,  either  upon  demand,  or  at  a  certain  time  limited, 
the  property  in  an  equivalent  fliall  be  returned. 

XXVIL  °  We  may  here  enquire,    whether  it  is   un-  Intereft 
lawful   to  take  intereft,   or  any  valuable  confideration,  upon  what 

for  the  loan  of  fuch  goods  as  are  confumed  in  their  principles 

°  to  be  de- 

ufe,  more  particularly  for  the  loan  of  money.     I  would  fended. 

not  call  the  valuable  confideration,  which  is  taken  for 
the  loan  of  money,  by  the  name  of  ufury :  becaufe 
this  word  has  by  common  cuftom  been  made  to  iig- 
nify  fuch  an  exorbitant  confideration,  as  is  oppreffive 
and  unjufl.  I  therefore  chufe  to  call  it  by  the  name  of 
interefl,  which  is  a  word  of  a  milder  lignification,  and 
has  not  by  cuflom  been  made  odious. 

Grotius  has  mentioned  three  arguments,  which  are 
fometimes  ufed  to  fhew,  that  interefl  is  unlawful,  or 
that  it  is  contrary  to  the  nature  of  the  contracSt  between 
the  lender  and  the  borrower,  for  the  former  to  take 
any  confideration  upon  account  of  money  lent,  beyond 
the  payment  of  the  principal  money  itfelf.  Firfl  it  is 
urged,  that  the  nature  of  a  loan,  fince  it  is  a  beneficial 

<>  Gr,>t.  ibid. 
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aO,    will  not  allow  ns  to  take  intereft  or  any  valuable 
confiJeraiion   for    what  we   lend. — We  might    indeed 
qneftion  here,   whether  a  loan  of  fuch  goods,  as  are 
confumed  in  their  ufe,   is  a  beneficial  contradi:,   or  not : 
but  to  pafs  this  over,   we   may  obferve,    that  the   argu- 
ment here  urged  againft  taking  intereft  for  money  lent, 
if  it  proved  any  thing  at  all,    would  prove  too  much. 
The  loan  of  fuch  goods,    as  may  be  ufed  without   be- 
ing confumed,  is  a  beneficial  a6t ;    and  if  we  will  con- 
clude from  the  nature  of  a  loan,    that  to  take  anv  con- 
fideration  for  the  ufe  of  money  is  unlawful,    we  muft, 
for  the  fame  reafon,    conclude  it  to  be  unlawful  to  take 
any  rent  for  the  ufe  of  houfes  or  of  land.    In  the  mean 
time  however,     it  muft    be   allowed,   that,    when   we 
take  rent,   the  contra(n:  is  changed  from  one  of  fimple 
to  one  of  mutual  benefit ;   it  is  then  no  longer  a  loan, 
it  becomes  letting  and  renting.     But  though  it  is  thus 
changed  from  a  gratuitous  contrat^l  to  one  of  mutual 
benefit ;    it  does  not  follow,    that  it  is  changed  likewifc 
from  a  lawful  to  an   unlawful  one :    the   latter   con- 
tract,   when  it  is  made  upon  fair  and  equal  terms,  is 
in  its  own  nature  as  lawful  as  the  former. — It   may 
be  urged  in  fupport  of  this  argument,    that  letting  and 
renting,  where  the  owner  has  made  his  bargain  accord- 
ingly, is  indeed  a  lawful  contrail,    and  that  he,    who 
has   made  fuch  a   bargain,    may  lawfully  require    the 
payment  of  rent :    but  that  the  loan  of  books  or  cattle 
or  houfes  or  land  is  in  itfelf  a  contrail  of  fimple  bene- 
fit j    and  that  he,  who  from  the  firft,  inftead  of  letting, 
has  lent  any  goods  of  this  fort,    has  no  juft  claim  to 
rent,    or  to  anv  valuable   confideration  for  the   ufe   of 
fuch  goods.       He   may,    if  he  pleafes,    lawfully   make 
fuch  a  contract  at  firft,   as  will  entitle  him  to  rent  :    but 
if  he  has  originally  lent  his  goods,  he  cannot  afterwards 
lawfully  demand  any  rent;    hecaufe  he  cannot  make 
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fuch  a  demand  confidently  with  his  own  agreement. 
Now  this,  it  may  be  faid,  is  the  cafe  of  money ;  wc 
lend  it,  whenever  we  grant  the  ufe  of  it  to  another : 
the  contract  is  therefore  a  loan  from  the  beginning ; 
and  confequently  we  cannot,  confidently  with  the  na- 
ture of  our  firft  bargain,  require  any  intereft  or  valua- 
ble conlideration  afterwards.  —  But  this  conclufion  has 
nothing  to  fupport  it,  belkles  the  fcantinefs  of  language  : 
whatever  our  bargain  is  in  thus  granting  the  ufe  of 
money  to  another,  we  always  indeed  call  it  lending  j 
becaufe  we  have  no  other  word  to  exprefs  it  by.  To 
make  the  conclufion  a  juft  one,  they,  who  urge  the 
argument,  fhculd  fliew,  that  in  lending  money  it  is 
unlawful  from  the  beginning  to  agree  with  him,  to 
whom  we  lend  it,  that  he  fhall  give  us  a  valuable  con- 
fideration  for  the  ufe  of  it. 

A  fecond   argument    to    prove   the    unlawfulncfs  of 

taking  any  intereft  or  cncreafe  for  money  lent,  is  j   that 

money  is    barren  in    its    own   nature ;    that    no    profit 

arifes  from  it,    without  the  labour  and  induftry  of  him, 

who  ufes  it ;    and  confequently  that  this   profit,    being 

due  to  the  labour,    is  the    property  of  the   borrower, 

as  his  labour   has  produced   it ;    and  the  lender,    who 

has  had  no   ftiare  in  the   labour,    can   have  no  claim 

upon    the    profits    arifing    from    it. — This    argument 

again  would  prove  too  much,   if  it  had  any  weight  at 

all.     Houfes  or  arable  land  are  profitlefs  in  themfclves : 

the  advantages  arifing  from  them  are  produced  by  the 

labour  and  induftry  of  the  occupier.     And  yet  it  is  not 

deemed  unjuft,    that  the  landlord,    notwithftanding  he 

bears  no  part  in  the  labour,  fhould  receive  rent  from 

the  tenant.     The  fact  is,  that  as  in  the  ufe  of  houfes  or 

land,   fo  in  the  ufe  of  money,   the  profit  is  due  partly 

to  the  thing,    and  partly  to  the  labour :    becaufe  as  the 

thing  would  have  produced  no  profit  without  labour ; 
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;.  fo  there  could  have  been  no  labour,  and  therefore  no 
profit  of  labour,  without  the  thing.  The  confequence 
of  this  is,  that  the  perfon,  who  labours,  and  the  pro- 
prietor of  the  thing,  have  each  of  them  a  claim  upon 
the  profits,    which  arife  from  the  ufe  of  it. 

This  anfwer  will  open  the  way  to  the  third  argu- 
ment againft  taking  intereft  for  the  ufe  of  money,  and 
will  fhew  it  in  its  full  ftrength.  I  might  urge,  when 
you  lend  me  a  certain  fum  of  money,  that  by  granting 
me  the  ufe  of  it  you  grant  me  at  the  fame  time  the 
property  of  it ;  fincc  the  ufe  of  money  and  the  pro- 
perty of  it  are  infeparable.  If  therefore  you  demand 
any  encreafe,  when  I  pay  you  the  principal ;  you  de- 
mand more  than  is  due  to  you :  what  I  received  was 
the  property  of  fuch  a  fum  of  money ;  I  pay  you  the 
fame  fum  of  money ;  and  confequently,  having  paid 
you  as  much  as  I  received,  I  have  paid  all,  that  you  can 
fairly  demand.  You  demand  fomething  more  than  the 
principal,  in  confideration  of  the  ufe :  but  I  reply, 
that  the  ufe  and  property  are  infeparable :  if  therefore 
your  property  is  returned,  what  right  have  you  to  any 
thing  more  ?  efpecially  if  you  confider,  that  the  pro- 
fit of  it,  being  partly  due  to  the  thing  and  partly  to 
the  labour  of  the  ufer,  muft  be  due  wholly  to  me; 
fince  you  made  me  the  proprietor  by  lending  me  the 
money,    and  I  was  confefledly  the  ufer  or  occupier, 

^This  argument   would  indeed  be  unanfwerable  •,    if 

you  had  not  originally  bargained  for  intereft  or  encreafe  : 
for  fince  by  lending  me  the  money  all  you  do  is  to 
make  over  the  property  of  it  to  me  for  a  certain  time, 
I  cannot  fee,  that  this  z£t  confidered  by  itfelf  can 
entitle  you  to  any  thing  more,  than  your  own  property 
again,  when  that  time  is  expired.  Though  the  pro- 
perty of  the  money  Avas  mine  only  for  a  time,  yet  it 
was  as  much  mine,  during  that  time,  as  if  it  had  been 
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mine  forever.  If  therefore  you  would  fecure  your  juft 
claim  to  intereft,  you  muft  take  the  matter  higher ; 
you  muft  from  the  beginning  make  your  bargain  ac- 
cordingly, and  muft  fhew,  that  a  bargain  originally 
made,  to  receive  more  than  your  principal  in  payment, 
js  confiftent  with  juftice.  It  will  appear  that  fuch  a 
bargain  would  be  a  juft  one,  provided  you  can  Ihew, 
that  you  parted  with  any  valuable  confideration,  be- 
fides  the  principal  money,  in  n^aking  over  the  pro- 
perty of  it  to  me  for  any  certain  time  :  and  this  you 
may  eafily  fhew  ;  becaufe  in  parting  with  the  principal 
money  you  parted  with  all  the  gain,  which  you  might 
have  made  of  it,  during  the  time  of  its  being  in  my 
hands,  if,  inftead  of  lending  it  to  me,  you  had  employ- 
ed it  yourfelf  in  trade  or  in  hufbandry. 

This  then  is  the  foundation  of  our  claim  upon  me 
to  receive  intereft  for  the  money  lent  me  ;  or  rather  the 
foundation,  upon  which  you  are  tojuftify  making  a 
bargain  fron  the  beginning  to  receive  it.  You  claim 
fuch  intereft  in  coniideration  of  the  gain,  which  you 
might  have  made  by  ufing  the  money  yourfelf.  In- 
deed your  intereft  cannot  fairly  be  equal  to  the  higheft 
gain,  which  you  could  have  made  :  you  muft  allow 
fomething  for  the  uncertainty  of  this  gain  ;  it  might 
by  accident  have  been  lefs  than  you  hoped  for :  and  you 
muft  allow  fomething  for  the  trouble,  which  you  muft 
have  been  at  in  making  fuch  advantage.  When  from 
the  ufual  gain,  which  is  to  be  made  of  fuch  a  fum  of 
money,  in  trade  or  in  huft^andry,  you  have  deducSled 
a  fair  allowance  for  the  uncertainty  of  your  expenfti- 
tions,  and  a  fair  allowance  likewife  for  the  price  of  your 
labour  ;  the  remainder  of  the  clear  profits  arifing  from 
the  ufeof  your  money  may  be  confidered  as  due  to  you 
beyond  your  principal. 
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why     for 


Something  more  than  this  may  indeed  be  fairly  claim- 
ed, where  you  run  any  hazard  of  lofing  your  principal  by 
my  becoming  unable  to  repay  it :  you  may  in  thefc  cir- 
cumftances  juftly  expert  to  be  paid  for  fuch  hazard.  And 
upon  this  account  it  is,  that  you  may  fairly  expect  high- 
er intereft,  where  your  fecurity  is  bad,  than  where  it  is 
good. 

There  is  indeed  one  cafe,  in  which  intereft  may  be 
demanded  for  money  lent  though  it  was  no  condition 
of  the  original  loan  -,  and  that  is,  when  the  money  is 
not  repayed  at  the  time  fixed  for  payment.  At  that 
time  the  borrowers  property  in  the  money  ceafes,  and 
the  lender  may  demand  to  be  fatisfied  for  whatever  da- 
mage, he  fuftains  by  not  having  his  property  reftored 
to  his  polTeflion  at  the  time  that  it  ought  to  be. 

XXVIII.  The  authority  of  the  law  of  Mofes  feems 
bidden^b^'  ^^  weigh  the  moft  of  any  thing  with  thofe,  who  main- 
tht  Mo-  tain  that  intereft  is  unlawful.  Grotius  urges  upon  this 
head,  that  the  matter  of  the  law,  which  forbids  ufury, 
though  it  may  not  be  neceflary,  is  certainly  com- 
mendable ;  and  that,  in  this  view,  the  law  is  binding 
upon  chriftians,  who  are  obliged  by  the  gofpel,  not 
only  to  obferve  the  rules  of  ftrict  juftice,  but  to 
comply  likewife  with  all  the  moft  perfect  and  exalted 
rules  of  moral  duty.  An  Ifraelite,  fays  he,  was  allowed 
indeed  to  take  encreafe  of  a  ftranger,  but  was  forbidden 
to  take  it  of  his  neighbours  or  brethren.  Now  the  gofpel, 
as  he  goes  on,  has  taught  us  to  look  upon  all  mankind  as 
our  neighbours  or  brethren.  From  whence  he  concludes, 
that  whatever  moral  duty  one  Ifraelite  owed  to  another  ; 
the  fame  duty  is  owing  from  a  chriftian  to  all  mankind  : 
fo  that  no  chriftian,  confiftently  with  his  religion,  can 
take  intereft  or  encreafe  of  any  man  for  money  lent. 

Before  I  examine  this  argument  ;  it  may  not  be 
amifs  to  inform  the  Englifh   reader,    that   a  paflage  in 
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the  book  of  Leviticus  relating  to  ufury  is  wrongly 
tranflated  in  our  Bibles.  •  The  pafTage  is  this  —  And  if 
thy  brother  be  waxed  poor,  and  fallen  in  decay  with 
thee ;  then  thou  fhalt  relieve  him,  yea  though  he  be  2l 
ftranger  or  a  fojourner,  that  he  may  live  with  thee ; 
take  thou  no  ufury  of  him  or  encreafe  ;  but  fear  thy 
God,  that  thy  brother  may  live  with  thee  :  thou  Ihalt 
not  give  him  thy  money  upon  ufury,  nor  lend  him 
thy  vichials  for  encreafe. — This  paflage  at  firft  fight 
implies,  that  the  Ifraelites  might  not  take  encreafe  of  a 
ftranger  or  fojourner  ;  if  he  was  grown  poor  or  fallen 
to  decay  amongft  them  :  they  are  commanded  to  re- 
lieve their  brother,  who  was  in  fuch  diftrefs  ;  not  only 
if  he  was  an  Ifraellte  ;  but  though  he  was  a  ftranger  or 
a  fojourner,  they  were  to  take  no  ufury  or  encreafe  of 
him.  But  it  is  to  be  obferved,  that  the  words,  yea 
though  he  be^  are  not  in  the  original :  and  if  we  render 
the  original  literally  it  will  be  —  Thou  ihalt  relieve 
him,  a  ftranger  or  a  fojourner,  that  he  may  live  with 
thee.  — There  is  fom^thing  wanting  to  make  the  fenfe 
full ;  and  inftead  of  fupplying  it  with  the  words  yea 
though  he  be,  it  Ihould  have  been  thus  fupplyed  —  If 
thy  brother  is  waxen  poor  ;  and  fallen  to  decay  with 
thee,  then  thou  llialt  hejp  him,  a  ftranger  and  a 
fojourner  Jhall  help  him,  that  he  may  live  with  thee. 
— In  the  common  tranflation  it  is  plain,  that  a  ftranger 
or  a  fojourner  muft  be  called  the  brother  of  an  Ifraelite  ; 
which  is  fo  unufual  in  the  other  parts  of  the  law  of 
Mofes,  that  this  alone  would  be  a  fufiicient  reafon  for 
concluding,  that  our  tranftators  have  mifted  the  fenfe 
of  this  paflage.  The  intent  of  the  law  in  this  place 
feems  to  be,  that  all  perfons,  who  lived  under  its  ju- 
rifdi6tion,  whether  they  were  Ifraelites  or  fojourners, 
fliould  help  a  poor  Ifraelite.  This  precept  is,  in  this 
refpe£t,    Uke  the  fourth  precept  of  the  decalogue  j    it 

oLevit.  XXV.  J5.  &c. 
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extends  to  all,  who  dwelled  in  the  land.  And  we  may 
find  a  farther  reafon  for  preferring  this  fenfe  to  the 
fenfe,  which  is  exprefled  in  our  tranflation,  if  we  com- 
pare this  paflage  with  another,  that  we  meet  with  in 
the  book  of  Deuteronomy.  ^  The  law  fays  there,  — 
Thou  flialt  not  lend  upon  ufury  to  thy  brother,  ufury 
of  money,  ufury  of  vidluals,  ufury  of  any  thing,  that 
is  lent  upon  ufury  :  unto  a  ftranger  thou  mayeft  lend 
upon  ufury,  but  unto  thy  brother  thou  {halt  not  lend 
upon  ufury.  —  Here  is  a  plain  difference  made  between 
thofe,  who  Tire  called  brethren,  and  thofe,  who  arc 
called  Grangers.  Nay  we  find,  that  the  Ifraelites  were 
allowed  to  lend  upon  ufury  to  ftrangers,  though  they 
were  forbidden  to  lend  upon  ufury  to  one  another. 
And  fmce,  according  to  the  common  tranflation  of 
the  paffage  cited  from  Leviticus,  they  were  alike  for- 
bidden to  lend  upon  ufury  either  to  their  brethren  or 
to  ftrangers,  it  is  evident  that  our  tranflators  muft 
have  miftaken  the  fenfe  of  that  paflage ;  becaufe  the 
fame  law  cannot  exprefsly  allow  in  one  place  what  it 
exprefsly  forbids  in  another. 

If  then  it  appears,  that  the  Ifraelites  were  forbidden 
to  lend  upon  ufury  to  one  another  only,  and  were, 
without  exception  allowed  to  take  ufury  of  ftrangers  ; 
the  confequence  will  be,  that  there  can  be  nothing  mo- 
rally wrong  in  the  practice  itfelf  :  if  there  had,  they 
would  have  been  forbidden  it  in  refpe<St  of  foreigners, 
as  well  as  in  refpe6t  of  one  another  :  fince  what  is 
wrong  in  itfelf,  is  as  much  fo,  when  pradlifed  towards 
one  fet  of  men,  as  when  pracllfed  towards  another  fet. 
But  if  this  praaice  was  not  forbidden  to  the  Ifraelites 
upon  account  of  any  vicioufnefs  in  it,  then,  notwith- 
ftanding  the  pcrfe^  morality,  which  chriftians  arc 
obliged  to,  we  cannot  conclude  from  this  precept  in 
the  Mofaic  law,  that  it  is  unlawful  for  chriftians  to 
lake  intereft  for  money  lent. 

q  Deut.  XXIII.  19,  20. 
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In  fa6l  this  precept  feems,  from  the  dlftlinTtion  made 
between  Ifraelites  and  ftrangers,  to  be  of  a  political  ra- 
ther than  of  a  moral  nature  :  and  no  part  of  the  mere- 
ly political  la\t   of  Mofes   is   binding    upon   chriftians. 
The  circumftances  of  the  Hebrew  nation,   and  the  Mo- 
faic  conftitution  of  government  will  fhew  us  upon  what 
policy  this  law  was  founded.     They  were  not  original- 
ly a  trading  nation,  and  confe(]uently   could  make  but 
little  advantage  by  the  ufe  of  money.     And  befides,  by 
the  Mofaic  conftitution  the   land  was  equally   divided 
between  the  feveral  members  of  the  community ;  and 
left  this  equality  (liould  in   procefs   of  time  be  broken 
in   upon,    no  perfon   was    allowed  to  purchafe  land   in 
perpetuity :  whatever  was  bought,    was  to  return  again 
at  the  year  of  jubilee  to  the  former  owners.     With  the 
fame  view  likewife,   that  the  inheritance  of  one  family 
or  tribe  might  not  pafs   into  another,  and  the   original 
equality  of  land  be  deftroyed  by  accumulation,  heiref- 
fes  were  commanded  to  marry  within  their  own  family 
or  tribe.  Since  then  we  may  coUe^l  from  thefe  inftitu- 
tions,  that  the  legiflator  intended  to  preferve  an  equa- 
lity,   and  to  prevent  any  one  perfon   or  family  from 
growing  too  rich  ;    a  plain  reafon  appears,  why  ufury, 
cfpecially  in  a  nation  without  trade,  fliould  be  prohi- 
bited.    If  it  had  been  allowed  of,    thofe,  who   paid  it, 
muft  have  been  impoveriflied  ;  and  thofe,  who  received 
it,  though  they  were  in  fome  meafure  prevented  from 
realizing   their  fortunes  by  purchafes  of  lands  in  per- 
petuity,   would   yet  have   grown  more  rich  in  propor- 
tion to  their  neighbours,  than  the   law  defigned  they 
fliould  be. 

XXIX.  There  is  another  queftlon,  which  may  arife 
concerning  a  loan.     If  the  value  of  money  fliould  alter  5?^?'°" 

°        ^  ^  relating  to 

between  the  time  of  borrowing  and  the  time  of  pay-  a  loan, 
ing,  it  may  be  afked,    whether  the  payment  is  to  be 
made  according  to  the  value  of  the  money  at  the  time 
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of  borrowing,  or  according  to  its  value  at  the  time  o£ 
paying. 

Before  we  Can  anfwer  this  queftion  it  muft  be  made 
a  little  more  determinate,  than  it  is  in  this  manner  of 
ftating  it.  Let  us  ftate  the  queflion  thus. —  Suppofe 
I  have  lent  a  certain  number  of  pieces  of  any  particu- 
lar denomination,  and  before  the  time  of  payment, 
thofe  pieces  change  in  their  price,  or  in  their  relative 
value,  when  compared  with  pieces  of  fome  other  deno- 
mination ;  as  fiippofe,  for  inftance  that  I  lend  a  hundred 
guineas,  which  at  the  time  of  lending  them  are  each  of 
them  worth  twenty  two  fhillings ;  but  that,  before  the 
time  of  payment,  guineas  are  each  of  them  worth  no 
more  than  twenty  one  (hillings ;  would  it  be  a  fuffici- 
ent  payment,  if  the  borrower  was  to  return,  the  fame 
number  of  pieces  of  the  fame  denomination,  that  is,  to 
return  me  a  hundred  guineas  again. 

Here  it  would  be  necefTary  to  know,  whether  the  in* 
trinlic  or  the  extrinfic  value  of  the  pieces  in  queftion 
had  been  changed,  fo  as  to  make  this  alteration  in  the 
price  of  them.  Certainly  if  their  price  had  been  altered 
by  a  change  in  their  intrinfic  value,  there  would  be  no 
reafon  to  think  it  a  fuificient  payment. 

The  intrinfic  value  of  guineas,  or  of  any  other 
pieces  of  money,  can  be  made  lefs  only  by  making 
them  of  bafer  metal,  or  by  putting  a  lefs  quantity 
of  pure  metal  into  them.  Suppofe  then,  that  I  lend 
a  man  a  hundred  guineas  of  a  pure  fort  of  metal; 
it  leems  to  be  felf-evident  that,  if  tefore  the  time  of 
payment  the  guineas  have  been  lowered  in  their  intrin- 
fic value,  By  making  them  of  bafer  metal,  he  does  not 
pay  me  what  he  borrowed  by  returning  a  hundred  gui- 
neas made  of  this  bafer  metal.  I  lend  a'man  a  hundred 
pieces  of  gold,  which  are  called  guineas  :  no  one  could 
think,   that  he  would  make  a  full  payment  by  return- 
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ing  an  equal  number  of  pieces  of  brafs  of  the  fame 
fhape  and  ftamp.  And  it  would  be  as  plainly  no  full 
payment,  if  the  pieces  returned  were  a  mixed  metal  of 
half  gold  and  half  bra.fs :  for  what  I  lent  was  all  gold, 
and  what  I  receive  is  but  half  gold.  You  might  fay 
indeed  that  thefe  are  counters  and  not  guineas.  But 
this  is  not  the  true  reafon,  why  I  am  not  fully  paid. 
It  is  not  the  denomination,  which  gives  the  value  to 
money,  but  its  weight  and  finenefs.  The  payment  is 
fkort,  not  becaufe  what  I  lent  were  called  guineas,  and 
what  I  receive  are  called  counters ;  but  becaufe  the 
weight  and  finenefs  of  what  I  receive  is  not  the  fame 
with  the  weight  and  finenefs  of  what  I  lent. 

The  fecond  way  of  debafing  the  coin  is  by  making 
a  greater  number  of  pieces  of  the  fame  denomination  ^ 

out  of  the  fame  weight  of  pure  metal.  Thus  if  a  pound 
of  gold  makes  forty  guineas,  and  I  lend  forty  fuch 
guineas ;  it  would  be  a  fhort  payment,  if  I  was  to  re- 
ceive only  forty  guineas  of  fuch  a  fize,  that  three- 
fcore  of  them  would  weigh  no  more  than  a  pound. 
In  this  rate  of  payment,  the  number,  and  the  denomi- 
nation, and  the  finenefs  both  of  the  pieces  that  I 
lend,  and  of  the  pieces  that  I  receive,  would  be  the 
fame ;  and  yet  I  fhould  receive  but  two  thirds  of  my 
debt :  becaufe  the  weight  of  thefe  forty  guineas  is  on- 
ly two  thirds  of  the  weight  of  what  I  lent. 

In  reckoning  money  we  are  apt,  where  the  denomi- 
nation and  number  is  the  fame,  to  conlider  the  value 
as  the  fame  too ;  without  conlidering  that  the  way  of 
eftimating  the  quantity  of  money  by  the  number  of 
pieces  is  quite  accidental.  This  way  of  reckoning  pro- 
ceeds upon  a  fuppofition,  that  all  pieces  of  ^  certain 
denomination  with  fuch  a  certain  flamp  qpon  them, 
have  a  certain  degree  of  finenefs  and  a  certain  weight. 
Upon  this  fuppofition,   counting  the  niimber  of  pieces, 
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conies  to  the  fame  in  the  end  as  weighing  them.  But 
whenever  this  fuppofit'on  has  been  taken  away  by  keep- 
ing the  denomination  or  ftamp  and  changing  the  finenefs 
or  the  weight  of  the  pieces  ;  thofe,  who  are  not  forced 
to  do  otherwife  by  pofitive  laws  will  take  the  money 
by  tale  no  longer  ;  but  it  will  adjuft  its  finenefs  and  ef- 
timate  its  weight,  in  order  to  determine  the  quantity  of 
pure  metal  that  they  receive. 

Where  the  intrinfic  value  of  the  pieces  is  the  fame, 
their  extrinlic  value  in  comparifon  of  any  other  pieces, 
as  of  flilUings  for  inftance,  may  be  altered,  either  firfl: 
by  debafing  the  metal,  out  of  which  thofe  fhillings  are 
s.Tiade  ;  or  fecondly,  by  leflening  their  weight  without 
debafing  the  metal ;  or  thirdly,  by  the  accidental  va- 
riations in  the  quantity  of  filver  and  gold,  that  are  cur- 
rent. But  naturally  thefe  alterations  in  the  extrinfic  va- 
lue of  gold,  or  of  guineas  made  of  gold,  are  of  no  ac- 
count :  becaufe  naturally  gold  is  lent  as  gold,  without 
any  reference  to  filver.  It  is  only  civil  inftitution,  which 
has  given  it  this  reference,  by  confidering  all  the 
current  coin  of  a  nation,  as  if  it  was  of  the  fame  fpe- 
cies  ;  by  confidering  for  inftance  lliillings  as  parts  of 
a  guinea,  and  halfpence  as  parts  of  a  fhilling,  without 
regarding  the  difference  of  the  metal,  that  thefe  feveral 
coins  are  made  of.  But  naturally,  if  I  lend  a  hundred 
guineas,  each  of  which,  in  reference  to  filver,  is  then 
worth  twenty  two  fhillings,  and  am  to  be  paid  again, 
when,  in  the  fame  reference,  each  is  worth  no  more 
than  twenty  one  flilUings  *,  I  fliall  be  fully  paid,  if  a 
hundred  guineas  are  returned  me.  The  gold  that  paf- 
fes  between  me  and  the  borrower  is  to  be  eftimated  on- 
ly by  its  weight  and  finenefs  5  and  not  by  its  value  in 
comparifon  with  filver,  any  more  than  by  its  value  in 
comparifon  with  any  thing  elfe.  It  would  be  readily  feen 
to  be  a  very  ftrange  queflion,    fuppofing  I  was  to  lend  a 


C.  XIII.         NATURAL       LAW.  267 

guinea,  when  it  would  buy  five  bufhels  of  wheat,  and  was 
to  be  paid  again,  when  it  would  only  buy  four,  Vvdie- 
ther  a  guinea  would  be  full  payment  ?  And  it  is  in  the 
nature  of  the  thing  as  ftrange  a  queftion,  fuppoling  I 
lend  a  guinea,  when  it  would  buy  me  twenty  two  pie- 
ces of  filver,  and  am  to  be  paid  again,  when  it  would 
only  buy  twenty  one  fuch  pieces,  whether  this  is  full 
payment  ?  What  has  made  us  fee  the  ftrangenefs  of  the 
♦  Former  queftion  more  readily  than  of  the  latter  is,  that 
guineas  and  wheat  are  confidered  by  us  as  different  fpe- 
cies  of  thmgs ;  fo  that  in  eftimating  the  value  of  the 
one  we  do  it  without  any  neceflary  or  cuftomary  refer- 
ence to  the  other.  But  guineas  and  fliiliings  in  a  na- 
tion, where  both  of  them  are  current  coin,  are  looked 
tipon  as  things  of  the  fame  fpecies,  and  as  differing  on- 
ly as  a  part  differs  from  the  whole  :  by  which  means 
we  are  led  to  eftimate  the  value  of  the  one  by  the  pro- 
portion, which  it  bears  to  the  value  of  the  other.  Sup- 
pofe  I  lend  two  pounds  and  a  half  of  gold  in  bullion, 
which  compared  with  filver  is  at  that  time  worth  two 
^houfand  two  hundred  fliiliings  :  it  would  I  imagine  be 
thought  full  payment,  if  I  received  two  pounds  and  a 
lialf  of  bullion  again  ;  though  perhaps  at  the  time  of 
payment  it  might  be  worth  no  more  in  filver  than  two 
thoufand  one  hundred  fliiliings.  For  the  natural  rule 
is,  that  in  fuch  things  as  are  efti mated  by  number, 
weight,  or  meafure,  it  is  a  full  payment,  if  we  return 
the  fame  fpecies  in  equal  number,  weight,  or  meafure. 
The  coining  thefe  two  pounds  and  a  half  of  bullion  in- 
to a  hundred  guineas,  before  I  lend  it,  would  make  no 
real  difference  in  the  two  cafes  :  for  all  that  is  done  by 
coining  is  to  denote  by  a  certain  (lamp  upon  each  piece, 
into  which  the  bullion  is  divided,  what  is  the  weight  of 
that  piece.  Coining  the  bullion  might  indeed  make  fuch 
an  imaginary  difference,  as  has  occafioned  all  the  diffi- 
culty in  this  queftion  :   the  bullion  being  then  changed 
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into  gold-coin,  we  might  by  that  means  be  led  to  con- 
sider it  as  of  the  fame  fpecies  with  filver  coin,  and  to 
judge  of  its  value,  not  by  its  weight,  but  by  its  relative 
value  in  comparifon  with  filver-coin. 

This  reference  of  gold  coin  to  filver-coin  in  deter- 
mining its  value,  as  if  they  were  of  the  fame  fpecies, 
and  differed  from  one  another  only  as  greater  and  lefs, 
is  kept  up  in  civil  reckonings  by  referring  both  of  them 
alike  to  fome  common  and  fettled  denominations  :  which 
denomination  is  fo  far  imaginary,  that  it  is  quite  acciden- 
tal, whether  there  are  any  pieces  coined,  which  anfwer  to 
the  feveral  terms  of  fuch  denomination,  or  not.  Thus 
in  England  our  civil  way  of  numeration  is  by  pounds, 
'  fhillings,   and  pence.     All  our   coin  in  reckoning  mo- 

ney whether  it  is  gold  or  lilver  or  copper,  is  referred 
to  this  {landing  denomination  ;  which  is  in  itfelf  only 
an  imaginary  one.  There  are  indeed  fuch  pieces  as 
fhillings,  which  anfwer  to  one  term  in  this  common 
denomination  :  but  it  is  quite  accidental,  that  there  are 
fuch  pieces  :  this  term  in  the  denomination  was  not 
taken  from  the  coin,  which  is  called  a  fhilling,  but  was 
itfelf  the  occafion  that  fuch  pieces  fhould  be  coined. 
And  it  is  plain,  that  this  term  might,  in  reckoning 
money,  be  as  readily  made  ufe  of,  as  it  is  now,  though 
there  was  no  fach  coin  as  a  fhillin?  :  fince  another  term 
in  the  fame  denomination,  the  term  of  pounds,  is  wel 
underftood,  and  eafily  applied ;  though  there  is  in  h£t 
no  fuch  coin  as  a  pound. 

As  far  as  the  civil  law,  for  the  fake  of  making  all 
the  coin,  that  is  in  a  nation,  circulate  alike,  requires  it 
in  all  loans  and  all  payments  to  be  reduced  to  fuch  a 
common  ftanding  denomination,  the  ftate  of  the  quef- 
tion  now  before  us  would  be  changed,  and  the  deter- 
mination upon  it  muft  be  changed  accordingly.  If  I  lend 
a  man  a  man  a  hundred  guineas,  when  the  value  of  each 
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guniea  is  one  pound  two  fliillings  ;  the  fum,  that  I  lend, 
is  not  to  be  called  a  hundred  guineas,  for  guinea  is  no 
term  in  the  national  way  of  reckoning  ;  it  muft  be  call- 
ed one  hundred  and  ten  pounds.  Here  if  it  be  allced, 
whether  a  hundred  guineas,  when  each  is  reduced  to 
the  value  of  one  pound  one  fliUling  would  pay  me, 
the  anlvver  will  be  clear  ;  if  we  confider  what  fum  ac- 
cording to  the  national  way  of  reckoning  money  a 
hundred  fuch  guineas  would  make.  They  would  make 
no  more  than  one  hundred  and  five  pounds.  And  we 
cannot  well  imagine,  that  one  hundred  and  five  pounds 
paid  will  be  a  full  payment  for  one  hundred  and  ten 
pounds  lent.  ' 

We  may  put  this  queftion  in  another  inflance,  where  * 

perhaps  the  matter  v/ill  appear  clearer.  I  lend  a  hun- 
dred crowns  ;  and  each  crown,  at  the  time  cf  lending 
them,  is  valued  by  the  law  at  five  fliillings  5  by  which 
I  do  not  mean  that  it  is  worth  five  fbch  pieces  as  we 
call  fhillings,  but  that  it  is  confidered,  in  reckoning 
money,  as  the  fourth  part  of  a  pound  on  one  hand,  or 
as  equal  to  fixty  pence  on  the  other  hand.  Before  the 
time  of  payment,  the  law  reduces  thefe  pieces  in  their 
value,  and  reckons  each  to  be  worth  no  more  than  four 
fhillings,  that  is,  that  to  be  the  fifth  part  of  a  pound  or 
equal  to  forty  eight  pence.  Would  it  be  a  full  payment 
if  the  borrower  was  to  return  me  no  more  than  a  hun- 
dred fuch  pieces  ?  If  there  is  any  doubt  about  the  true 
anfwer  to  this  quefllon,  inftead  of  calling  them  crowns, 
call  them  five  fhilling  pieces,  when  they  are  lent,  and  four 
fhilling  pieces,  when  they  are  paid  :  and  then,  I  fuppoie, 
it  will  be  plain,  that  four  hundred  fhillings  paid  is  not  an 
equivalent  for  five  hundred  fhillings  lent. 

Now  if  this  be  the  cafe,  when  the  pieces  are  called 
by  fuch  names,  as  exprefs  their  value  in  the  natio- 
nal way  of  reckoning ;  it  muft  be  the  lame,  when  we 
arc  to  count  our  money  in  that  way,  though  tbe  fame 
pieces  fhould  have  fome  other  technical  name.     Thus  if, 
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in  like  manner,  inftead  of  calling  the  pieces  guineas, 
we  call  them  one-pound-two-fliiiiings  pieces,  when  they 
are  lent^  and  one-pound-one-fhilLng  pieces,  when  they 
are  paid  -,  it  is  evident,  that  a  hundred  of  the  latter  is 
npt  a  full  payment  for  a  hundred  of  the  former. 

Upon  the  whole,  where  a  gold-coin  is  eftimated  by 
its  intrinlic  value ;    no  change  is  made  in  the  value  of 
it,    but  by  a  change  in   its  weight  and  finenefs  :    and 
confequently,    whatever    quantity    we    borrow,    a  full 
payment  is  made,  where  the  fame  quantity  in  weight 
and  finenefs  is  returned.     But  where  in  eftimatlng  it, 
we  refer  it  to  any  extrinfic  ftandard,    the  value  of  it  is 
changed,  by  a  change  in  comparifon  with  this  ftandard, 
though  its    weight   and    finenefs    fhould    continue   the 
fame  :    and  confequently,    when  we  borrow  any  fum  of 
it  computed  by  this  ftandard,  the  payment  will  not  be 
a  full  one,   unlefs  the  fum  returned,  when  computed  by 
the  fame  ftandard,  is  equal  to  the  fum  borrowed, 
Karure  of       XXX.  P  A  contract  of  enfurance    is   void ;    if  it  is 
CB  uiance.  ^^-^^jg^   either  when  the  goods  enfured  are  periflied,  and 
the  owner  knows  it  *,    or  when  they  are  out  of  all  dan- 
ger or  hazard,  and  the  enfurer  knows  it.     There  can  be 
no  contra6l  of  any  particular  fort,   where  there  is  no 
matter  of  fuch  contradl :    and  the  matter  of  enfurance 
*s  a  poffible  but   uncertain  lofs,    againft   which   the  en- 
furer undertakes  to  indemnify  the  owner  :    he  engages 
therefore  for  nothing,    unlefs  there  may  be  a  lofs,    and 
unlefs  that  lofs  is  uncertain.     But   if  the   fhip  for  iii- 
ftance,  which  the  owner  enfures,   is  loft  at  the  time  of 
enfurance,  and  he  knows  it ;  there  is  no  uncertainty  in 
the  lofs,    becaufe    it   has  been  fufFered   already :    or  if 
the  lliip  is  fafely  arrived  in  port,  and  the  infurer  knows 
it,   there  is  no  lofs  poiUble.     Indeed   fuch  a   contra<5l 
would  be   void  upon  account   of  the   inequality  of  it. 
The  enfurer  engages  his  work,    in  confideration  of  fuch 
a  price  as  his  labour  would  be  worth,    if  he  could  pre* 
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ferve  the  goods  in  the  hazard,  which  tiiey  run :  but  if 
the  goods  are  actually  perilhed  ah-eady,  he  engages  for 
a  lefs  confideration  than  his  labour  would  be  worth ; 
becaufe  in  thefe  circumftances  his  labour  woald  be 
worth  the  whole  of  thefe  goods :  if  therefore  he  enfurcs 
for  lefs  than  the  whole  value  of  the  goods,  he  has  not 
his  equivalent.  On  the  other  hand  ;  if  the  goods  are 
fafely  arrived  in  port,  and  the  enfurer  knows  this,  but 
the  owner  does  not  know  it  *,  the  owner,  if  he  pro- 
mifcs  any  thing  at  all,  promifes  more  than  the  en- 1 
furers  labour  would  be  worth  to  prefervc  his  goods, 
in  fuch  circumftances :  and  confequently  the  owner 
does  not^  receive  an  equivalent  for  the  price,  that  he 
gives. 

The  work  or  labour  of  the  enfurer,  which  I  have 
been  fpeaking  of,  is  only  a  fuppofed  work  or  labour : 
for  in  moft  contra<n:s  of  enfurance,  he  does  not  labour, 
jior  ever  intends  it.  But  the  form  of  the  contrail  feems 
to  fuppofe  that  he  does. — What  will  you  give  me  to 
enfure  your  houfe  from  fire  ?  that  is,  what  will  you  give 
me  to  make  you  fure,  that  your  houfe  fhall  not  be 
burnt  ?  The  making  you  fure,  that  fuch  an  accident 
fhall  not  happen,  implies,  that  I  will  take  care  to  pre- 
vent it,  and  that,  if  it  is  not  prevented,  you  fhall  look 
upon  the  lofs  as  owing  to  my  negle<St,  and  upon  that 
account  fhall  require  me  to  make  it  good. 

The  necefTary  equality  is  preferved  in  this  contradt, 
if  the  owners  gives  no  more,  and  no  lefs,  than  the  en- 
furers  labour,  conftdering  the  hazards,  which  the  goods 
run,  would  be  worth,  fuppofing  hipi  able  to  preferve 
thofe   goods  from  damage. 

XXXI.     *i  In  many  inftances  we  find  two  or  more  of  Mixed 
thefe    fimple   contra<^b,    which   have  been  already  de-   ^'^"^*   "' 
fcribed,    united  into  one  zd:.     Thus  if  I  knowingly  and 
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defignedlv  give  a  man  more  for  his  goods  than  they  are 
worth ;  this  is  partly  a  gift,    and    partly   buying  and 
felling.     This  is  one  of  the  inllances  made   ufe  of  by 
Grotius  for  explaining  mixed  adts  :  and  perhaps    it  is 
more  properly  called  a  mixed   acSt   than  a  mixed  con- 
tract ;  becaufe  that  part  of  it,  which  is  a  gift,    is  no 
contraft.     If  I  bargain  with  a  workman  to  make   rings 
or  veiTels  for  me  out   of  his  own  metal  :  this  is  part- 
ly buying  his  goods,  and  partly  hiring  his  labour.     Some 
writers  indeed  confider  this  as  merely  buying  and   fel- 
ling ;  becaufe  if  I  had  bought  the  rings  or  velTels  ready 
made,  I  mufi:  have  paid  in  the  purchafe  both  for  the 
materials  and  for  the  workmanfhip.     And  certainly  the 
onlv  difference  as,  that  in  this  contrail  the  labour  is  va- 
lued  particularly,  and  is  confidered  feparately  from  the 
materials  ;  whereas  in  buying  fuch  rings  or  veflels  rea- 
dy made,  we  ufually  purchafe  the   thing  in  its  prefent 
ftate,  without  making  a  feparate  eftimation  of  the  ma- 
terials and  workmanfhip.     The  contrail  of  enfurance  is 
fometimes  mixed  with  a  loan  :  as  when  a  perfon  lends 
a  fum  of  money  to  a  merchant  for  a  certain  premium, 
upon  condition,    that,   if  fuch  merchants   fhip   returns 
fafe,  he  fhall  receive  his   principal  again,  but  fhall  lofc 
his  principal    if  the  fhip  is  loft.  This  is  called   bottom- 
ry.    As  he  lends  the  principal  money   for  a  premium  it 
is  a  loaw  with  intereft  ;  and  as  his  receiving  fuch  prin- 
cipal again  depends  upon  what  may  happen  to  the  fhip, 
it  is  enfurance. 
Gain  and       XXXII.  ^  In  partncrfhips  of  trade  ;  goods,  or  money, 

lofs     how 

adjuftcd      or  labour  under  which  I  include  fkill  or  management, 

fljjp^  *  are  by  the  confent  of  their  refpedlive  owners  united  in- 
to one  common  flock.  Each  partner  has  in  view  a  ben- 
efit to  be  received,  for  a  benefit  which  he  gives.  The 
feparate  flock  of  any  of  the  partners  alone  might  be 
too  fmall  to  trade  with  in  the  manner  propofed  \   or 
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the  nature  of  the  undertaking  may  require  not  only 
more  goods  or  more  money,  than  any  one  of  them 
could  fupply,  but  more  labour  or  more  fldli,  than  any 
one  of  them  is  equaj  to.  The  gain  ariling  from  the 
common  (lock  of  goods  or  money  is  the  price  obtained 
for  the  ufe  of  thofe  goods  or  money  ;  and  the  gain  arif- 
ing  from  their  joint  labour  is  the  wages  obtained  for 
iuch  labour. 

If  we  conlider  the  gain  in  this  view,  it  is  eafy  to  de- 
termine what  proportion  of  it  each  partner  ought  to  re- 
ceive. In  whatever  proportion  the  ufe  of  one  partners 
goods  is  more  valuable  than  the  ufe  of  the  other  part- 
ners goods,  fo  much  more  of  the  gain  belongs  to  the 
former,  than  to  the  latter.  I  do  not  mean,  that  in  divid- 
ing the  gain  any  regard  is  to  be  had  to  the  particular 
fhare  of  it,  which  arofe  accidentally  from  the  goods 
contributed  by  this  or  that  partner  ;  but  that  after  the 
goods  are  united  in  a  joint  ftock  by  agreement,  each 
partner  has  a  claim  to  the  gain  arifing  from  it,  in  pro- 
portion to  what  was  the  probable  value  of  the  ufe  of  his 
goods,  if  he  had  traded  with  them  feparately.  And  as  the 
probable  value  of  the  ufe  is  in  proportion  to  the  vaUie  of 
the  goods  themfelves  ;  each  partners  claim  upon  the  gain 
will  be  in  the  fame  proportion.  In  hke  manner,  where 
there  is  a  joint  labour,  fmce  the  profits  arifing  from  it 
are  the  wages  of  that  joint  labour,  each  partner  has  a 
claim,  not  to  that  particular  part  of  the  gain,  which  his 
labour  earned,  for  then  it  would  be  no  partnerfhip,  but 
to  fuch  a  comparative  fhare  out  of  the  common  wages 
or  gain,  as  is  proportional  to  the  value  of  his  labour, 
when  compared  with  the  labour  of  the  other. 

As  the  gain  of  each  partner,  fo  hke  wife  the  lofs  of 
each,  ought  to  be  proportionable  to  the  value  of  what 
he  contributes.  As  much  as  the  goods,  which  one  part- 
ner contributes,  exceed  in  their  value  the  goods,  which 
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the  other  contributes  -,  fo  much  the  greater  Is  the  claim 
of  the  former  upon  the  joint. ftock,  than  the  claim  of 
the  laiter.  Since  therefore  their  refpedlivc  claims,  upon 
the  whole  ftock,  are  in  proportion  to  th^  fliare  of  that 
ftock,  which  came  originally  from  each  of  them  ;  their 
claim  upon  each  part  of  the  whole  muft  be  in  the  fame 
proportion.  And  confequently  if  any  part  of  the  ftock 
is  loft,  each  partner,  having  a  claim  upon  fuch  part  loft 
in  proportion  to  his  original  ftiare,  lofes  a  claim  in  the 
fame  proportion,  that  is,  the  Icfs  of  each  is  in  proportion 
to  the  original  fhare,  which  he  contributed  towards  the 
common  ftock. 

This  then  is  the  rule  for  adjufting  the  gain  and  lofs 
in  partnerftiips,  where  no  exprefs  agreement  has  been 
made  to  the  contrary.  Each  partner  is  to  receive  fuch 
a  fhare  of  the  gain,  or  to  bear  fuch  a  ftiare  of  the  loft, 
as  has  the  fame  proportion  to  what  any  other  of  the 
partners  receives  or  bears,  that  the  fhare  contributed  by 
the  former  has  to  the  fhare  contributed  by  the  latter. 
The  intereft  or  claim  of  each  upon  the  whole  ftock  is 
in  this  proportion  :  and  confequently  the  intereft  or 
claim  of  each  in  the  encreafe  or  decreafe  of  it,  in  any 
part  added  to  it,  by  way  of  gain,  or  in  any  part  taken 
from  it,  by  way  of  lofs,  ought  to  be  in  the  fame  propor- 
tion. 
Partner-  XXXIII.  If  the  parties  agree,  that  one  of  thjsm  fliall 
fhip  mixed  j^^^^  ^  ftiare  in  the  gain,  but  ftiall  bear  no  fhare  in  the 

with  tniu-  ° 

ranee.  lofs  ;  the  contradl  is  a  mixed  one  :  it  is  partly  partner- 
^ip,  and  partly  enfurance.  As  they  are  all  of  them  to 
have  a  ftiare  in  the  gain,  it  is  partnerfhip  :  but  he  or 
they,  who  are  to  bear  all  the  lofs,  enfure  the  principal 
ftock  of  him,   who  is  to  bear  none  of  it. 

To  arljuft  the  ftiares,  which  each  party  in  fuch  a 
mixed  contrail  is  to  receive  in  the  gain,  we  are  to  con- 
iider  what  it  is  worth  to  enfure  his  principal,  who  is  not 
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fubjecfl  to  any  lofs.  And  when  the  vakie  of  fuch  enfu- 
rance  is  deducted  from  the  whole  gain,  and  afllgned  to 
thofe,  who  were  to  have  borne  all  the  lofs,  if  there  had 
been  any  ;  the  remaining  gain  is  to  be  divided  in  propor- 
tion to  each  party's  fhare  in  the  capital  ftock. 

XXXIV.  It   is   generally  maintained   to  be  contrary     ContraA 
to  the  nature  of  partnerfhips,  that,  where  a  capital  ftock  ^    °"<^ 
is  made  by  mutual  confent,  the  parties  {o  forming  a   ca-  beariag 
pital  ftock  fliould  agree,  that  one  of  them  fhould  have  j^^-^  witht 
all  the  gain,   and  the  other  bear  all  the  lofs.     And  cer-  o"t    any 
tamly  iuch   an   agreement   is  contrary  to   tiie  nature  or  tht  gain. 
partnerfhip  ;    if  we  define  partnerfhip  to  be   a  contradl, 
which  gives  the  parties   a  common   claim    to   the  joint 
{lock  :   becaufe  where  they  have    a   common  claimto 
the  ftock,  they  muft   in  confequence  have  a  common 
claim  to  the  gain  arifing  from  it ;  and  to  the  lofles    fuf- 
tained  in  it. 

But  fuch  an  agreement,  though  it  may  be  inconfift- 
ent  with  the  nature  of  partnerfhip,  is  not  inconfiflent 
with  the  law  of  common  juf^ice.  A  man  wants  five 
hundred  pounds  capital  ftock  to  enter  upon  a  certain 
branch  of  trade  ;  he  has  only  three  hundred  pounds  of 
his  own.  I  agree  to  let  him  have  two  hundred  pounds 
to  make  up  his  capital  ;  upon  condition,  that  he  fliall 
have  all  the  advantage  arifing  from  the  whole,  that,  if 
he  faves  the  whole  capital,  my  money  fhall  be  returned, 
but  that  if  any  part  of  it  is  loft,  I  will  bear  the  lofs,  ag 
far  as  the  two  hundred  pounds  which  I  have  advanced. 
There  can,  I  think,  be  no  queftion,  whether  the  law 
of  nature  would  allow  of  fuch  an  aft  of  humanity  as 
this.  You  may  fay,  that  fuch  an  agreement  is  contra- 
ry to  the  law  of  partnerfhip.  I  grant  it  is,  and  there- 
fore am  fatisfied,  that  it  fhould  not  be  called  a  partner- 
fhip. I  only  infift,  that  the  agreement  is  not  contrary 
to  the  law  of  nature,  and  leave  it  to  you  to  call  it  by 
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what  name  you  pleafe.       Perhaps   you   may  have  no 

name  for  it ;  but  a  contract  is  not  the  more  unlawful  for 

wanting  a  name. 

Work  and       XXXV.  *  In  partnerfhip,  where  work  is  contributed 

how  xom-  ^^  °"^  ^^^J  ^"^  money  on  the  other ;  the  partner,  from 
par«d    in  whom  the  money  comes,  may  contribute  either  the  ufe 

partncr- 

fliip.  only  of  the  money,  or  the  property  of  it. 

If  he  contributes  only  the  ufe  of  it,  and  ftill  keeps 
his  property  in  the  principal,  fo  that  the  joint  {lock  i^ 
to  be  confidered  as  made  up  of  the  labour  of  one  part- 
ner and  of  the  ufe  of  the  others  money  *,  it  is  plain, 
that,  fuppofing  the  principal  to  be  fafe,  it  belongs  to 
him,  and  that,  fuppoiing  it  to  be  loft,  he  alone  is  to 
bear  fuch  lofs.  The  other  partner,  who  contributes 
work,  fince,  as  the  cafe  is  put,  he  had  no  claim  to  the 
principal  money,  or  to  any  part  of  it,  cannot  be  obliged 
to  make  good  any  part  of  that  lofs,  or  to  bear  any  fhare 
in  it. 

But  if  he  contributes  the  property  of  his  money,  {o 
that  the  joint  ftock  upon  which  each  of  them  has  a 
common  claim,  is  made  up  of  his  principal  money  and 
of  the  others  labour  ;  then  the  partner  who  labours, 
has  a  claim  upon  the  principal  money  itfelf  :  and  con- 
fequently,  whenever  the  partnerfhip  is  diffolved,  if  the 
principal  money  or  any  part  of  it  is  fafe,  he  ought  to 
have  a  fhare  in  it ;  and  if  the  principal  is  loft,  he  is  a 
fufFerer  by  lofing  fuch  fhare. 

In  the  former  cafe,  where  he,  from  whom  the  mo- 
ney comes,  ftill  keeps  his  property  in  it,  and  has  a  right 
to  the  whole  principal,  you  may  afk  what  it  is,  which 
he  contributes  ?  But  the  anfwer  is  obvious.  He  contri- 
butes the  ufe  of  his  money,  that  is,  he  contributes  th£ 
clear  gain,  which  he  might  probably  have  made  of  it 
himfelf.  This  however  is  not  all.  He  contributes  be- 
fides  this  the  hazard   of  his  principal  ;  becaufe  if  the 

^  ©ret.  ibid. 
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whole,  or  any  part  of  It   fhould  be  loft,  the  lofs  is  his. 
tn  order  therefore  to  adjuft  the  fhare,  which  each  part- 
ner onght  to  have  in  the   gain,  if  there  is  any  ;  you  are 
to  value  the  work   of  one,  and  ufe  the  hazard  of  the 
others  money  :   and  in  proportion  to  the  value  contri- 
buted by  each  of  them,  upon  fuch  an  eftimate,  their  ' 
refpedlive  gains  are  to  be  fettled. 

In  the  other  cafe,  where  he,  from  whom  the  money 
comes,  contributes  the  property  of  it,  and  the  other 
contributes  his  labour;  in  adjufting  their  refpe<Slive 
fharcs  of  the  gain,  you  are  to  value  the  money  of  one 
and  the  labour  of  the  other.  And  when  the  compara- 
tive values  of  what  each  has  contributed  are  thus  fet- 
tled ;  their  refpedlive  fhares  in  the  gain  are  to  be  in  the 
fame  proportion. 

XXXVI.  It  is  plain  from  what  has  been  faid  of  con-  Contrad* 

tra£ls,   that  the  obligation  arifm^  from  them  may  be  ^^^  ^^^' 

folved* 
diiTolved   by  the  confent   of  the  parties  concerned  in 

them.  The  fame  mutual  confent,  by  which  the  obli- 
gation was  originally  produced,  can  deftroy  it  again, 
without  any  injuftice  to  cither  party :  fince,  whatever 
claim  the  contracSt  gave  them,  each  of  them  agrees  to 
give  up  that  claim ;  whenever  by  fuch  mutual  confent 
they  diflblve  that  contract. 

The  obligation  however  does  not  ceafe  by  any  decla- 
ration of  one  of  the  parties  alone,  that  he  will  not  ftand 
to  his  bargain  ;  unlefs  the  other  agrees  to  releafe  him  : 
an  obligation,  which  wa?  produced  by  the  concurrence 
of  both  their  wills,  cannot  be  deftroyed  again  by  the 
will  of  only  one  of  them :  he  who  declares,  that  he 
will  not  ftand  by  his  bargain,  cai:inot  by  fo  doing  juftly 
take  away  the  right,  which  the  other  had  acquired  by 
the  contract  j  unlefs  the  other  coafcnts  to  part  with  that 
right. 
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Another  way,  in  which  the  obligation  of  a  contrail 
c'eafes  in  refpecTt  of  orje  of  the  parties,  is  by  the  non- 
performance of  the  other.  In  all  contracts  of  mutual 
benefit,  whatever  obligation  one  party  is  under  to  give 
or  to  do  it,  is  undertaken  upon  condition  of  his  receiv- 
ing the  equivalent  agreed  upon.  If  therefore  he  fails  of 
receiving  fuch  equivalent  by  the  others  non-perform- 
ance ;  the  condition  fails,  upon  which  he  confented  to 
be  obliged ;  and  confequently  he  ceafes  to  be  under 
any  obligation. 

But  it  may  perhaps  be  worth  our  while  to  be  a  little 
more  particular  in  confidering  the  feveral  ways  in 
which  partnerfhips  are  difTolved. 

Firft,  partnerfhips  are  dilTolved  by  the  mutual  con- 
fent  of  the  parties  concerned  in  them :  for  as  in  all 
other  contrails,  fo  in  thefe,  an  obligation  ariling  from 
their  mutual  confent  may  be  deftroyed  by  the  fame 
caufe,  that  produced  it. 

Secondly,  they  are  diffolved  by  the  accomplifhment 
.  of  the  bulinefs,    for  which  they  were  formed.     If  the 

partners  confented  to  form  a  joint  flock,  and  to  give 
each  other,  by  mutual  confent,  a  common  claim  upon 
it,  only  for  a  certain  purpofe ;  this  purpofe  limits  their 
confent ;  and  in  confequence  it  limits  the  obligation 
ariiin?   from   that    confent.       Whenever   therefore   the 

o 

purpofes  are  brought  about,  which  led  them  thus  to 
join  together,  the  obligation  of  continuing  fo  connect- 
ed is  at  an  end. 

Thirdly,  partnerfhips,  if  they  were  formed  only  for 
a  certain  time,  ceafe  at  the  expiration  of  that  time. 
The  partners,  in  their  original  agreement,  limited  their 
obligation  to  one  another,  and  the  mutual  claims,  whidh 
each  has  upon  the  things  of  the  other ;  and  by  fo  do* 
ing,  by  confenting  to  fland  thus  obliged  for  a  certain 
time,  they  plainly  fhewed,  that  it  was  not  their  deiign,  or 
that  they  did  not  confent  to  be  obliged  any  longer. 
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The  renunciation  of  one  partner,  without  the  con- 
fent  of  the  other,  when  the  purpofe  of  the  partnerfhip 
is  not  accomplifhed,  or  when  there  either  was  no  time 
limited,  or  that  time  is  not  expired,  is  not  fufficient 
to  difTolve  the  partneriliip.  No  obligation  can  in  its 
own  nature  be  deftroyed,  but  by  the  fame  caufe,  that 
produced  it  :  an  obligation  arifing  from  the  concur- 
rence of  the  wills  of  two  or  more  perfons  cannot  be  fet 
afide  by  the  fingle  will  of  one  of  them.  Indeed  the 
partner,  who  renounces,  has  it  in  his  power  to  make 
it  impoffible  by  his  perverfenefs  for  the  partnerfhip  to 
go  on :  but  ftill,  though  he  has  a  natural  power  to  do 
this,  he  has  no  right  to  do  it ;  the  obligation  of  the 
partnerdiip  is  in  force  and  will  obtain  its  efFedV.  The 
only  way  in  which  it  can  obtain  its  efFedl,  in  thefe 
circumftances,  is  by  giving  the  other  partner  a  right  to 
fatisfa£lion  for  any  damage,  which  may  follow  from  fuch 
a  breach  of  contract. 

Neither  does  the  death  of  one  of  the  partners  na-» 
turally  diffblve  the  partnerlliip,  as  far  as  goods  or 
money  are  concerned.  The  goods  or  money  of  the 
deceafed,  which  were  part  of  the  common  (lock,  were 
fubjecH:  to  the  claim  of  the  furvivor  :  and  the  heir  can 
receive  them  in  no  other  condition,  than  what  his  an- 
ceftor  left  them  in  :  he  can  receive  them  only  as  part 
of  fuch  common  ftock,  fubjed  to  fuch  claim.  In  ref- 
pe£t  of  labour  indeed  the  cafe  would  be  otherwife. 
Labour  is  a  perfonal  a61:,  and  confequently  the  obliga- 
tion to  perform  it,  being  merely  perfonal,  cannot  def' 
cend  to  the  heir.  Upon  this  account,  as  moft  contrails 
of  partnerfhip  are  fo  mixed,  that  labour,  or  fome  per- 
fonal adt  of  induftry,  knowledge,  or  fidelity  have  a 
fliare  in  them,  it  is  moft  ufual  for  partnerfhips  to  ceafe 
upon  the  death  of  one  of  the  partners.    . 

VOL.  L  N  n  ' 
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ConfraAs  XXXVII.  I  have  already  fpoken  of  all  contra£^s  of 
the^.r^"na^  chance,  fucli  as  wagers  or  gaming  of  any  fort,  as 
ture  and  partner llii OS  ;  and  fuch  they  undoubtedly  are,  though 
tions.  not  partnerlhips  tor  trade. 

To  preferve  an  equality  In  wagers,  if  the  ftakcs  are 
equal  on  each  lide,  the  knowledge,  which  each  partjT 
has  of  the  uncertain  event,  that  the  wager  is  laid  upon, 
ought  to  be  equal.  Each,  by  what  he  ftakes,  purchafes 
an  equal  intereft  in  right  to  the  common  ftock,  which 
confifts  of  their  joint  ftakes.  The  chance,  which  each 
of  them  has  of  winning  that  whole  ftock,  is  their  rcf- 
peftive  interefts  in  fa6t.  But  if  their  intercfts  in  right 
are  equal ;  as  they  are,  where  they  ftake  equal  fums  ;  it 
is  unjuft,  that  their  interefts  in  fact  fhould  be  unequal. 
And  their  claims  in  fa<Sl  will  be  unequal,  if  one  of  them 
knows,  which  way  the  event  had  fallen  out,  where  they 
lay  upon  a  paft  event,  or  which  way  it  will  fall  out, 
where  they  lay  upon  a  future  one  ;  whilft  the  other  in 
the  mean  time  is  ignorant  of  the  matter,  and  looks  upon 
the  event  as  uncertain. 

In  games,  that  depend  upon  fkill  or  upon  ftrength, 
whatever  advantage  one  of  the  parties  has  in  point  of 
ikill  or  ftrength  above  the  other,  fo  much  he  ought 
to  ftake  more  in  proportion  than  the  other  ftakes.  The 
intereft,  which  he  has  in  fa(St  in  the  common  ftock 
made  up  of  both  their  ftakes,  exceeds  the  others  in- 
tereft in  it,  in  the  fame  proportion,  that  his  ikill  or 
ftrength  exceeds  the  Ikill  or  ftrength  of  his  antagonift. 
And  the  intereft,  which  in  right  he  has  in  the  fame 
ftock,  is  in  like  manner  proportionable  to  his  ftake, 
when  compared  with  the  others  ftake.  If  therefore  his 
ftake  exceeds  the  ftake  of  his  antagonift,  juft  as  much 
as  his  {kill  or  ftrength  exceeds  the  fkill  or  ftrength  of 
his  antagonift,  their  intereft  in  fa6t  will  be  refpedtivcly 
as  their  interefts  in  right. 
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In  genera!,  in  all  fuch  contrafts,  as  depend  up- 
on chance,  where  the  ftakes  are  a  common  ftock  and 
the  chance  is  to  adjudge  that  ftock  to  one  of  the  par- 
ties ;  each  party  ought  to  depodt  as  much,  that  is  to 
pay  as  much  for  his  chance,  as  that  chance  is  worth  : 
and  fince  the  value  of  each  perfons  chance,  when  com- 
pared with  the  others,  rifes  in  proportion  to  his 
knowledge,  {kill,  or  ftrength ;  it  follows,  that  each 
parties  ftake,  which  is  the  purchafe  of  his  chance,  ought, 
when  compared  with  the  ftake  of  the  other,  to  rife  in 
the  fame  proportion. 

XXXVIII.     Thofe  ^contra^rts    are   void,    by    which  contraas 
we    engage  to  give   money,    or  fome   other    thing   of  "^'^^  * 
Talue,  or  to  do  fome  beneficial   a6t,    in  confideration,  or  give 
that  he  to  whom  we  fo  engage,  fhall  give  us,  or  fhall  ^^-^^^^ 
do  for  us,  what  we  might   have  claimed   without   any  c'^'"^   are 

void. 

fuch  contra^. 

Grotius  confidcrs  this  queftion  under  the  head  o£ 
promifes,  and  determines  fuch  promifes  to  be  binding : 
bccaufe,  fays  he,  a  promife  is  binding,  though  we 
make  it  of  our  own  mere  motion  without  any  valuable 
confideration  :  and  for  this  reafon,  though  the  pro- 
mifer  does  not,  properly  fpeaking,  receive  any  thing, 
in  return,  for  what  he  is  to  give,  or  to  do,  yet  he  is 
obliged  to  mike  good  his  engagement.  H"  does  not 
properly  fpeaking,  receive  any  thing  in  return  for 
what  he  is  to  give  or  to  do  ;  becaufe  what  he  receives 
was  due  to  him,  or  was  his  own,  without  purchafing 
it,  and  cannot  therefore  be  looked  upon  as  a  return 
for  what  he  promifes. 

However  we  (hould  rather  confider  this  as  a  con- 
trail, than  as  a  promife.  — If  you  will  let  me  have 
my  goods,  which  you  d^^tain  from  m:t  unjuftly,  or  if 
you,  being  fet  as  a  judge  in  my  caufe,  will  give  a 
fentence  in  my  favour,  where  the  right  is  clearly  on 
my  fide  5  I  will  give  you  fuch  a  reward.  —  Here  is 
money  to  be  given,  in  one  cafe  for  goods,    and  in  the 
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other  cafe  for  work.  Ard  fuch  contrsa  are  void,  if 
each  party  does  not  receive  his  equivalent.  But  how 
have  I  received  an  equivalent,  if  all,  that  I  receive, 
was  my  own  before  ?  There  muft  in  faa  be  fome  force 
or  fome  fraud  in  the  perfon,  with  whom  I  have  to  do  \ 
fmce  no  man,  who  defigned  honeftly,  would  be  con- 
cerned in  felling  me  what  without  paying  for  it  I  had 
a  right  to. 
Contraas        XXXlX.  "  If  money,  or  any  other  valuable  confi- 

vosd  ...  T    J     •  1  1  •  1 

where  the  deration,  }s  promilcci,  in  order  to  hire  a  man   to  do  an 
^^l^^^.  ^^  aa  of  injuftice,  fuch  promife  is  void. 

Grotius     determines     very     fingularly     upon     this 
point.     If  fays  he,    I  promife  any   thing,    in  order    to 
obtain  the   doing  a  criminal  a^l,    as   fuppofe  I  promife 
money  to  hire  a  man  to   commit   murder  ;  fuch  a  pro- 
mife is  vicious  •,    becaufe   it  is   an    enticement  to    the 
aiTaliin  to  commit    the  crime.     And  lince  this  viciouf- 
nefs  continues,  till  the  crime  is  over  \  and  fmce  all  aas, 
which  have  a  continued  vicioufnefs  inherent  in  them,  or 
conneaed   with   them,  are   void  ;  it  follows,   that,  till 
the  crime  is  commited,  this  promife  cannot  be  binding. 
But  as    foon    as    the    crime    is    over,    this    vicioufnefs 
ceafes  :  becaufe  the  promife  can  be  no  longer  confidered 
as  an  enticement   to  the  commiffion  of  the  crime.     The 
obligation  therefore  of  this  promife,  till  the  crime  was 
commited,   was  in  fufpenfe  :  but  as  foon  as   the  crime 
is  over,    the   obligation    exerts  itfelf :  for  the   promife 
was  in   reality  obligatory  from   the   beginning,    but  its 
obligation    was    prevented  from    taking    efFea,    by    a 
vicioufnefs,    which    accidentally  adhered    to   it :    confe- 
quently  as  foon  as   this  vicioufnefs  is  removed,  by  the 
commiffion  of  the  crime,     the  promifer   is    bound  to 
make  good  what  he  engaged  for. 

Now  this  whole  matter  may  well  be  fet  In  a  different 
light.  The  aa  of  engaging  to  give  wages  for  the 
doing  a  crime  is  plainly  a  contraa :  fomething  is  to 
be  given  for  fomething  to  be  done :  and  fuch  contraa 
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is  void  on  both  fides    from   the  beginning.     A  contraa 
which  is  void  on  one  part   cannot  be   binding    on   the 
other  part :    becaufe  if  one   party  is   releafed   from  his 
obligation,    the  other  muft   be   releafed    of    courfe,    as 
having  no  equivalent  for  what  he  is  to  give,    or  to  do, 
but   merely  at   the  pleafure   or  bounty   of  the   former. 
But   on   the    part    of    the    aflaflin,     that    we    may   ufe 
the  fame   inftance   with   Grotius,    the   contract  is   void 
from  the  beginning ;    becaufe  he  has  .engaged  for  fuch 
an  aft,  as  he  has  no   moral  power  of   performing.     If 
there    is    any  doubt  of  this ;    let  us   fuppofe,    that   the 
affaffin  had  promifed  to  commit  the   crime  without   any 
promife,    on  the  other  part,    of  wages  to  be  given  for 
committing  it.     His  promife  would,  I  think,   be  clearly 
void ;    and   whatever  reafon  would   make   fuch   a  pro- 
mife void,    if  it  had   been   a  gratuitous  one,    afiecls  it 
equally,    when  it  is  made  for   a  valuable   confideration. 
But  if  the  promife,  on  the  part  of  the  criminal,   is  void 
from   the  beginning ;    the  promife  of  him,    who  hires 
fuch  criminal    to   do   the    fact,    is    void    too.     As    the 
promifes  in   this   cafe  are  mutual  ;    the    ail^ilTin   has   a 
Qlaim  to  his  wages  only  in  conlideration  and  upon  con- 
dition of  the  other  party's  having  a  claim  upon  him  to 
do  the  work :    but   the   other  party  has  no  claim  upon 
him  to  do  the  work:    he  therefore  has  no  claim  to  his 
wages.     The  commiflion  of  the  crime,    in   this  view  of 
the  cafe,    can  give   him  no  claim  :    for   if  the  contraft: 
was  void  from  the  beginning,    and   no   other  aft  palfes 
in  the   mean  time  between  him  and  his  principal,    who 
hires  him  to  do  the  work ;    his  right   to  his  wages  will 
ftand  juft  where  the  contraft  left  it ;    that  is,   it  will  be 
no  right  at  all. 

We  may  go  one  ftep  farther.  A  promife  of  wages 
to  do  what  is  unlawful,  though  it  is  not  an  aft  of  in- 
juftice,  but  only  an  aft  fimply  wrong,  is  a  void  pro- 
mife. Here  again  the  principal,  who  engages  to  give 
the  wages,  contrafts  with  the  accomplice  to  give  them 
in  conlideration  and  upon  condition,   that  he,   the  ac- 
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complice,  fhall  be  bound  to  do  what  is  not  agreeable 
to  the  law.  Now  the  accomplice  cannot  bind  himfelf 
to  this :  not  indeed  becaufe  he  has  no  moral  power  of 
doing  what  is  fimply  wrong  ;  fince  in  cafes  of  this  fort 
the  law  does  not  take  away  the  power  of  ailing,  but 
only  directs  the  ufe  of  it :  but  he  is  however  incapable 
or  has  no  moral  power  of  binding  himfelf  to  fuch  an 
acl,  becaufe  fuch  obligation,  if  it  was  poffible,  would 
fuperfede  the  obligation  of  the  law.  If  then  the  accom- 
plice is  not  bound  by  his  promife,  neither  is  the  prin- 
cipal bound  by  his.  The  accomplice  therefore  cannot 
pretend  to  have  any  claim  grounded  upon  the  promife 
of  the  principal ;  becaufe  this  promife  was  void  from 
the  beginning. 
OMiga-  XL*    We   have  feen  in  what  inftances  extorted  or 

''ft"  ^A^  erroneous  promifes,  contra<Sls  for  want  of  equality,  and 
void  con-  either  promifes  or  contrails  made  by  perfons  under 
**  age  or  out  of  their  fenfes  are  void.  But  when  the  fear 
is  removed,  by  means  of  which  a  promife  was  extorted, 
or  when  the  miftake,  which  occafioned  a  promife,  is  fet 
right ;  when  the  minor  comes  to  years  of  difcretion,  or 
the  lunatic  recovers  his  fenfes  ;  or  laftly  when  the  ine- 
quality in  a  contract  is  difcovered  ;  fuppofe  the  party, 
whofe  obligation  is  void  in  any  of  thefe  inftances,  is  wil- 
ling to  abide  by  the  obligation  ;  what  is  required  in  order 
to  bind  him  ?  Certainly  his  mere  intention  of  binding 
himfelf  is  not  fufficient ;  for  a  mere  intention  does  not 
bind  in  any  cafe  :  and  from  what  has  been  proved  alrea. 
dy  his  former  a^l  did  not  bind  him.  Some  new  declara- 
tion therefore,  or  at  leaft  fome  outward,  though  tacit, 
mark  of  this  intention,  is  necelTary.  It  does  not  indeed 
feem  necelTary,  that  he  fhould  go  over  the  whole  form  of 
promiftng  or  contra£llng  again.  One  would  think,  that 
he  fufficiently  ftiews  his  defign,  either  by  adling  in  any 
inftance,  as  if  he  looked  upon  himfelf  to  be  ftill  obliged, 
or  even  by  neglecling,  when  any  fair  occalion  offers  itfelf, 
to  declare,  that  he  does  not  acquiefce  in  the  obligation. 
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CHAP.      XIV. 


Of  Oaths. 

L  An  oath  what,  IL  Obligation  to  fidelity.  III.  Ohliga- 
tion  to  veracity.  IV.  What  concealments  confifient  luith 
this  obligation.  V.  AJfertory  caths  confirm  an  implied 
promife.  VI.  The  nature  of  an  oath.  Vil.  Oath  nvhere 
God  is  7iot  mentioned  how  to  be  underfiood.  VIII.  What 
feciirity  an  oath  gives  to  the  truth  of  luhat  is  /worn  to. 
IX.  Credit  due  to  an  idolaters  oath.  X.  Oaths  may  be 
taken  by  proxy.  XI.  Oaths  and  voivs  honu  di/linguifhed, 
Xll,  No  ejfecl  of  an  oathy  unlefs  there  are  outward  marks 
of  an  intention  to  fwear.  XIII.  Want  of  inward  inten^ 
tionj  where  there  is  the  outward  mark  of  it^  does  not  pre- 
vent the  effeB  of  an  oath.  XIV.  Oath  is  void,  when  the 
paB  is  fo)  with  which  it  is  joined.  XV.  Oath  to  a  robber 
binding.  XVI.  EffiEi  cf  an  oath  does  not  extend  to  the 
jurors  heirs,  XVII.  Oaths  to  do  harm  not  binding  as 
vows. 

I.  ^^     AN  oath  is  a  folemn  a£l,  by  which  we  renounce  An    oath 

what. 


A' 


our  hope  of  God's  mercy,  or  devote  ourfelves 
to  his  difpleafure,  if  we  are  guilty  of  falfhood.  It  is 
fometimes  defined  to  be  a  religious  aft,  by  which  God  Is 
called  upon,  as  a  witnefs,  to  confirm  what  might  other- 
wife  be  doubtful. 

The  doubts,  which  an  oath  is  made  ufe  of  to  re- 
move, are  either  fuch  as  relate  to  our  fidelity,  in  what 
we  promife,  or  fuch  as  relate  to  our  veracity,  in  what 
we  affirm  or  deny.  And  oaths  are  accordingly  divided 
into  two  forts,    promifory  and  alTertory:    the   former 
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are  defigned  to  afcertain  our  fidelity  in  promifes  >   the 
latter  to  afcertain  the  veracity  of  our  afTertions. 

But  in  f;i6l  all  oaths  feem  properly  to  be  promifory 
ones  :  for  when  a  perfon  is  fworn  to  tell  the  truth  ;  in 
fuch  an  oath  a  promife  to  tell  the  truth  is  implied, 
and  this  promife  is  in  reality  what  he  fwears  to.  When 
a  witnefs  is  fvvorn  in  a  court  of  jufllce,  that  the  evi- 
dence, which  he  gives,  fliall  be  the  whole  truth  and 
nothing  but  the  truth ;  he,  by  confenting  to  fwear 
under  this  from,  plainly  confents,  or  in  efFedl  promifes, 
to  fpsak  the  truth.  If  he  is  fworn  to  give  true  anfwers 
to  all  fuch  queftions,  as  Ihall  be  aflced  of  him  ;  his  agree- 
ing thus  to  fwear  contains  or  implys  a  promife,  that  his 
anfwers  fliall  be  true. 

The  dirtinftion  be^tween  aflertory  and  promifory 
oaths  is  ufually  placed  in  the  different  time  of  the  fadl 
fworn  to.  All  fa6ls  are  either  pa  ft,  prefent,  or  future. 
Thofe  only  are  called  promifory  oaths,  which  afcertain 
the  exiftence  of  future  facls  :  and  thofe  are  called  afler- 
tory  oaths,  which  afcertain  the  exiftence  of  paft  or  pre- 
fent fa61s. 

But  neither  will  this  diftinftion  preferve  a  difference 
between  them  :  for  when  the  juror  engages,  that  he 
will  ttll  the  truth,  as  far  as  he  knows  it,  in  relation 
either  to  pift  or  to  prefent  fadls  ;  though  the  oath  may 
be  faid  indireclly  to  afcertain  the  exiftence  of  fuch  fadls, 
yet  what  it  afcertains  direOly  is  the  future  fidelity  of  the 
juror  in  relating  thofe  faiSis. 

OMicra-  II.    Before   we  proceed  any  farther  in  our   enquiry 

concerning  the  nature  of  oaths,  and  the  obligation, 
which  ariies  from  them  •,  it  may  be  proper  to  fay  fome- 
thing  concerning  the  general  reafon  of  our  obligations 
to  fidelity  and  to  veracity,  that  is,  our  obligations  not 
to  faliify  either  in  what  we  promife,  or  in  what  we  affirm 
or  deny. 


tlOI)     to 

fidelity. 
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The  obligations  to  fidelity  have  been  explained  al- 
ready under  the  heads  of  promifes  and  contrails  :  and 
the  immediate  caufe  of  thefe  obligations  has  been 
fliewn  to  be  our  own  confent.  Every  breach  of  fidelity, 
either  in  promifes  or  in  contracts,  is  a  violation  of  that 
right,  which  by  our  own  confent  we  conferred  upon  him, 
to  whom  wepromifed,    or  with  whom  we  contra6led. 

It  would  be  an  idle  queftion  to  afk,  from  whence 
the  obligation  arifes  to  mean  what  we  fay,  or  to  con- 
fent with  our  minds  to  what  our  words  exprefs.  la 
our  intercourfe  wi-th  mankind,  the  fettled  marks  of  our 
intentions  are  always  underftood  to  ftand  for  our  inten- 
tions themfelves.  The  demands,  which  others  have 
upon  us,  do  not  rife  from  the  mere  intention  of  the 
mind,  which  can  be  known  no  otherwife,  than  as  it  i& 
exprefled  in  our  words  or  in  our  a^Stions  :  they  arife 
from  our  intentions  fo  made  known  :  and  confequently 
they  extend  as  far  as  our  intentions  are  made  to  appear 
by  our  words  or  adlions.  So  that  if  we  do  not  comply 
with  what  we  have  thus  expreiTed,  we  are  guilty  of 
injuftice  towards  them,  to  whom  we  have  given  fuch 
demands,  or,  to  fpeak  more  exa(Stly,  to  whom  we  have 
given  a  right  to  make  fuch  demands. 

III.  The  obligations,  that  we  are  under  to  fpeak  the  obUgatioia 
truth  in  what  we  affirm  or  deny,  have  been  rendered  ^°  vcraci- 
lefs  obvious  by  the  feveral  fuppofed  allowances  of 
diflembling  or  falfifying.  "^  Grotius  fuppofes  the  ge- 
neral notion  of  a  lye  to  confift  in  fpeaking,  or  in 
.  writing,  or  in  ufing  any  other  outward  figns,  in  fuch 
a  manner,  that  what  we  fpeak,  or  write,  or  otherivife 
fignify,  cannot  be  underftood  in  any  fenfc,  but  fuch 
an  one  as  is  different  from  our  real  thoughts.  But  then, 
as  he  rightly  obferves,  fomething  farther  muft  be 
added  to  this  general  notion  of  a  lye,  to  make  it 
naturally  unlawful :    for  there  is  nothing  contained  in 
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this  defcription  of  it,  which  will  Ihew  it  to  be  fo.  Indeed 
words  or  geftures  have  their  fignificancy  given  them 
by  ufe  or  cullom,  which  may  be  looked  upon  as  a 
general  agreement.  The  confequence  of  which  is,  that 
if  I  v/ould  have  my  mind  known,  I  am  under  a  ne- 
ceffity  of  ufing  fuch  words,  or  fuch  geliures,  as 
by  cuftom  or  general  agreement  have  been  made  ex- 
prefiive  of  my  thoughts.  But  a  cuftom  or  agreement, 
which  has  done  nothing  more,  than  give  v/ords  or 
gedrures  their  current  fignificancy,  can  never  bind  me 
to  make  my  mind  known.  The  eftablifhed  meaning  of 
certain  geftures,  or  of  the  words  of  that  language,  in 
which  I  fpeak  or  write,  will  force  me  to  ufe  thofe  gef- 
tures or  words  agreeably  to  this  cftablifhed  meaning,  if  I 
have  a  m.ind  that  the  perfon,  to  whom  I  ufe  thofe  geftures, 
or  to  whom  I  fpeak  or  write,  (hould  know  my  thoughts. 
But  this  is  not  the  queftion.  The  queftion  is,  why 
I  am  obliged  to  let  him  know  my  thoughts.  The  gen- 
eral confent,  which  cftablifhed  the  fignificancy  of  words 
or  geftures,  does  not  oblige  me  to  this  :  becaufe  I  can 
comply  with  this  eftabhihment,  and  yet  can  at  the  fame 
time  not  only  conceal  my  thoughts,  but  make  him  believe 
them  to  be  different  from  what  they  are.  I  can  ufe  words 
or  geftures  according  to  that  meaning,  which  cuftom  has 
given  them,  though  it  is  even  contrary  to  what  I  have 
in  my  mind.  A  man  afks  me,  which  way  Titius  went  ? 
I  know  that  he  is  gone  northward  :  if  I  have  a  mind, 
that  he  fhould  know  it  too  ;  the  general  agreement, 
which  has  eftabHi]:ied  the  meaning  of  words  or  geftures,  . 
will  force  me  to  fay,  that  he  is  gone  northward,  or  to 
*  point  that  way.  But  if  I  have  no  mind,  that  he  fhould 
know  it  ;  that  general  agreement  will  not  oblige  me  to 
ufe  tbefe  words  or  geftures.  I  ufe  fuch  words  and  fuch 
a  gefture,  as  is  confiftent  with  this  geaeral  agreement,  if 
I  point  the  contrary  way,  or  fay,  that  he  is  gone  fouth- 
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ward  J  upon  fuppofition,  that  I  have  a  mind  the  enquirer 
ihould  think,  that  he  went  a  contrary  way  to  what  I  know 
him  to  be  gone. 

Now  the  difference,  which  Grotius  adds  to  the 
general  notion  of  a  lye,  to  make  it  unlawful,  is  its  in- 
conliftence  with  fome  right  in  the  perfon,  to  whoui  I 
dire^l  my  difcourfe,  to  whom  I  write,  or  to  whom 
I  make  ufe  of  any  geftures,  to  which  cuftom  has  given 
a  iignifieancy.  Upon  thefe  principles  all  lyes  do  not 
feem  to  be  naturally  unlawful,  thofe  only  feem  fo,  which 
are  inconfiftent  with  fome  right  either  perfecSl  or  im- 
perfe(St  in  thofe  perfons,  with  whom  we  are  converfing. 
But  becaufe  the  word  lye  is  fo  hateful,  >'  Puffendorf, 
though  he  differs  in  fa^l:  very  little  from  Grotius, 
diftinguifhes  falfhoods  of  fpeech,  not  into  lawful  and 
unlawful  lyes,  but  into  lyes  and  untruths.  A  lye,  fays 
he,  confifls  in  making  our  words  or  other  figns  bear 
a  different  fenfe  from  our  real  conceptions  i  where  the 
perfon,  to  whom  thefe  words  or  figns  are  directed, 
has  a  right  to  underf^and,  and  to  judge  of  thofe  con- 
ceptions, and  we  on  our  part  are  obliged  accordingly, 
to  make  him  apprehend  our  meaning.  Whereas  an 
untruth  confifls  in  applying  our  words  or  othtr  ligns 
in  fuch  a  manner,  that  the  perfon,  to  whom  they  are 
directed,  fliall  conceive  from  them  a  different  UtniQ 
from  what  we  have  in  our  mind  ;  when  that  perfon 
has  ti&  right  to  know  our  thoughts,  and  no  man  is 
prejudiced  by  our  concealing  them. 

It  is  allowed  then  by  thefe  two  judicious  writers, 
and  cannot,  I  think,  be  denied  by  any  one,  that  where 
the  perfon,  to  whom  we  dire<^l  our  difcourfe,  has  any 
right  to  know  our  real  thoughts,  it  is  unlawful  to 
falfify.  But  when  I  direct  my  difcourfe  to  a  man,  or 
behave  towards  him,  whilft  I  am  difcourfing,  in  fuch 
a  manner,  that  all  the  world,  who  heard  and  faw  me, 
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would  conclude,  that  I  defigned  to  inform  him  of 
the  truth  ;  do  not  I,  by  fuch  difcourfe  and  manner 
of  behaviour,  tacitly  confent  to  inform  him  of  it  ? 
Though  therefore  he  might  have  no  previous 
right  to  fuch  information  ;  yet  this  confent  of  mine 
gives  him  a  right  at  the  time  :  and  I  fliould  adl 
contrary  to  this  right,  fo  conferred  upon  him  by  my 
tacit  confent,  if  I  was  to  tell  him  a  falfhood.  This 
principle  will  leave  us  but  few  untruths,  which  are  not 
to  be  ranked  in  the  clafs  of  unlawful  lyes  :  it  will  re- 
duce to  this  clafs  of  lies,  not  only  fuch  falfhoods,  as 
will  dire£lly  injure  a  man,  or  hinder  his  innocent  bene- 
fit ;  but  all  fuch  falflioods  likewife,  as  are  inconfiftent 
with  that  tacit  confent  to  tell  him  the  truth,  which 
appears  from  our  converfing  with  him,  as  if  we  defign- 
cd  to  tell  him  it  :  becaufe  thefe  falflioods,  as  well  as 
the  other,  will  come  under  the  defcription  of  being 
contrary  to  a  right  of  his  either  perfe^  or  imperfedl. 

It  may  perhaps  be  afked,  whether  this  right  of 
knowing  the  truth,  which  is  only  conferred  by  our 
tacit  confent  in  the  manner,  that  we  have  been  defcrib- 
ing,  is  of  fuch  a  value,  that  it  can  be  looked  upon  as 
an  injury  not  to  do  what  we  have  fo  confented  to  do ; 
unlefs  there  is  fome  other  damage  done  to  the  man, 
that  we  are  converfing  with,  or  to  fome  one  elfe,  by 
our  telling  him  a  falfhood.  Certainly  in  fome  cafes  it 
may  be  of  no  great  importance  to  him,  or  to  any  one 
elfe,  whether  we  deceive  him  or  not.  But  then  he 
who  has  engaged  to  another,  is  not  at  liberty  to  judge 
of  that  other's  right :  the  party  whofe  right  it  is  to 
know  the  truth,  may,  ifhepleafes,  releafe  the  fpeaker 
from  this  obligation  :  but  without  fuch  a  releafe  it  can- 
not be  at  the  fpeakers  option,  whether  he  will  comply 
with  the  obligation  or  not,  upon  pretence,  that  the 
hearers   right   is   of  fmall   value.      To  allow  fuch   a 
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latitude  as  this,  would  effe(flually  deftroy,  not  only 
all  obligations  to  fpeak  the  truth,  but  all  obligations 
whatfoever  :  fince  the  fame  latitude  is  full  as  reafon- 
able  in  all  other  inftances,  as  it  can  be  in  this. 

IV.     Let  us  now  enquire  what  fort  of  concealments,   '^''^^^ 

conceal- 
er untruths,   or   diflimulation  this   principle  will  allow  ment 


s  con- 


_r  fiftent 

or.  ^.    . . 

with  this 
Firft,    it  Is   not  unlawful  to  conceal,   by  our  filence,  obligation. 

what  we  have  no  mind  to  difcover  -,  provided  the  per- 
fon,  who  wants  us  to  make  the  difcovery,  had  no  pre- 
vious right  to  know  the  truth.  Where  he  would  not  be 
injured,  or  lofe  any  innocent  advantage  by  not  know- 
ing the  truth,  he  has  no  right  to  know  it,  unlefs  we 
give  him  one  by  converfing  with  him  :  and  confequent- 
ly,  fince  our  filence  gives  him  no  fuch  right,  we  law- 
fully may  be  filent. 

Secondly,  it  is  not  unlawful,  even  where  we  direct 
our  difcourfe  to  a  man,  as  if  we  defigned  to  inform 
him  of  the  truth,  to  fpeak  what  we  knovv  is  untrue; 
provided,  we  are  fure,  that  he  waves  his  right  of 
knowing  it.  This,  I  fuppofe,  is  the  reafon,  why  it 
Ih&uld  not  be  thought  wrong  for  a  prifoner  upon  his 
tryal  to  plead  —  not  guilty  ;  though  at  the  fame  time 
he  is  confcious  of  the  contrary  :  becaufe  the  court  does 
not  exoedt  or  defire  to  know  the  truth,  unlefs  thev  can 
make  it  out,    without  his  immediate  confeffion  of  it. 

Thirdly,  where  we  have  put  ourfelves  abfoluttly 
under  the  direction  or  authority  of  another  perfon,  that 
this  perfon  may  by  his  authority  over  us,  which  we 
have  fo  given  him,  obtain  a  certain  purpofe ;  our 
rights,  as  far  as  the  ncceffity  of  this  purpofe  requires, 
are  at  his  difpofal.  Whatever  right  therefore  of  know- 
ing the  truth  we  might  acquire  by  his  profellions  of 
telling  it,  or  by  his  dire(Sling  his  difcourfe  to  us,  as  if 
he  defigned  to  tell  us  it ;  the  authority,    which  we  have 
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given  him,  fupcrfedes  this  right,  as  far  as  it  would 
hinder  the  purpofe,  which  he  is  to  bring  about.  This 
is  the  cafe  of  phyficians  in  refpecl  of  their  patients, 
and  of  the  commanders  in  chief  in  refpedt  of  the  foldicrs, 
who  are  under  their  authority. 

Fourthly,  as  infants,  or  ideots,  or  madmen  ac. 
quire  no  right  by  an  exprefs  promife,  fo  neither  do 
they  acquire  any  by  our  tacit  agreement  to  tell  them 
the  truth,  when  we  are  difcourfing  with  them.  Upon 
this  account  it  is  not  thought  unlawful  to  deceive  them 
by  our  words  or  a(Si:ions,  either  for  their  own  benefit,  or 
to  prevent  them  from  doing  any  harm. 

Fifthly,  it  is  the  eflabliflied  character  of  hiftory  to 
relate  fa<Sts,  as  they  really  happened  :  they  therefore, 
who  undertake  to  write  hiftory,  profefs  by  fo  doing  to 
fpeak  the  truth,  and  are  for  this  reafon  obliged  to  fpeak 
it.  But  writers  of  fables,  or  relaters  of  parables,  pro- 
fefs only  to  teach  ufeful  truths,  under  feigned  ftories  or 
refemblances.  They  do  therefore  what  they  profefs, 
and  confequently,  what  alone  they  are  obliged  to  do ; 
if  they  take  care  to  make  their  fables  or  parables  ufeful 
and  inftrucling ;  they  are  not  guilty  of  any  unlawful 
falfhood,  though  the  fa«Sts,  which  they  relate  in  their 
fables  or  parables,    never  happened. 

Sixthly,  there  are  fome  adions  or  other  figns,  by 
which  we  profefs  nothing  ;  they  are  directed  to  no  per- 
fon  for  his  information ;  but  all,  who  fee  them,  are  at 
liberty  to  take  them  in  what  fenfe  they  pleafe.  Who- 
ever is  deceived  by  fuch  figns,  or  adlions,  as  thefe,  can- 
not charge  them,  who  make  the  figns,  or  do  the  adlions, 
with  fallliood.  A  ftudent  keeps  his  door  ihut,  that  he 
may  not  be  interrupted.  The  appearance  is  the  fame, 
as  if  he  was  not  at  home.  But  the  judgment,  which 
any  man  would  make,  who  found  it  fliut,  is  not  necef- 
farily,  that  he  is  not  at  home,   but  either  that  he  is  not 
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at  home,  or  would  not  have  any  one  interrupt  him.  Of 
this  fort  are  feveral  ftratagems  made  ufe  of  in  war. 
Whoever  is  deceived  by  any  feints  of  his  adverfary,  can- 
not charge  fuch  adverfary  with  any  unlawful  falfhood : 
bccaufe,  if  he  knows  any  thing,  he  muft  know,  that  his 
tdverfary  never  defigned  or  profeiTed  to  give  him  infor- 
mation. 

Seventhly,  when  we  dire<5l  our  difcourfe  to  any  one, 
who  knows  the  meaning  of  what  we  fay,  and  a  third 
perfon,  who  has  no  concern  in  it,  liftens  to  what  paiies 
between  us,  there  is  no  unlawful  faKhood  in  fpeaking 
fo  as  to  deceive  him.  He  had  no  bullnefs  to  know  what 
palTed  between  us  ;  and  we  did  not  addrefs  ourfelves  to 
him  :  he  had  therefore  no  previous  right  to  be  informed 
of  the  truth,   and  we  gave  him  none  at  the  time. 

Eighthly,  fuppofe  a  man  enquires  of  me  concerning 
fome  matter,  which  prudence  would  oblige  me  to  con- 
ceal ;  becaufe  fome  damage  might  aiife  to  me  or  to 
fome  third  perfon  from  his  knowing  it :  am  I  at  li- 
berty to  falfify,  in  order  to  prevent  him  from  know- 
ing what  I  have  fuch  reafons  for  concealing  ?  ,  If  he 
makes  the  enquiry  inadvertently,  there  will  be  no  great 
difficulty  in  the  matter  :  by  telling  him,  that  it  is  an 
.improper  enquiry,  we  fhall  get  rid  of  him,  uithout 
being  under  any  neceffity  either  of  anfwering  his  quef- 
tion,  or  of  giving  him  untrue  information.  But  if  he 
makes  ufe  of  any  unjuft  force  or  fraud  to  find  out  what 
he  ought  not  to  know  ;  as  fuch  injuftice  would  hinder 
him  from  acquiring  any  right,  even  by  a  direct  pro- 
mife  ;  fo  it  would  much  rather  hinder  him  from  acquir- 
ing any  by  the  indirect  and  tacit  promife  of  telling  him 
the  truth,  implied  in  our  addreiling  our  difcourfe  to  him, 
as  if  we  defigned  to  tell  him  it. 

However  it  ought  to  be  carefully  remembered,  that 
none  of  thefe  concealments,   untruths,   or  diffimulations 


293 


294:  INSTITUTES      OF  B.  I. 

arc  allowable,  when  any  caufelefs  harm  will  be  done,  or 
any  innocent  advantage  be  prevented  by  them  :  be- 
caufe  in  all  fuch  cafes  the  perfon,  who  fufFers  fuch 
harm  or  is  hindered  of  fuch  benefit,  has  a  previous 
right  to  know  the  truth  ;  and  though  we  were  to 
give  hini  none  by  direcling  our  difcourfe  to  him,  yet 
fuch  previous  right  is  violated,  if  we  conceal  the  truth 
from  him. 

aths  con-  ^'  ^^  '^^  plain  from  the  nature  of  promifory  oaths 
firm  an  that  they  are  defigned  to  confirm  fome  promife.  And  the 
^toniifc;.  ^'ii^^^  n^^y  likewife  be  faid  affertory  oaths,  upon  the 
principles,  that  we  have  been  explaining.  The  general 
obligation  to  fpeak  the  truth,  in  what  we  affirm  or  de- 
ny, arifes  from  fome  right  in  the  hearer  to  know  it. 
This  right  may  be  prior  to  our  difcourfe  with  him  j  he 
may  have  a  right  to  be  told  the  truth,  if  we  tell  him 
any  thing :  and  then  our  addrefling  ourfelves  to  him, 
as  if  we  defigned  to  tell  the  truth  is  the  mark  of  our 
confent  that  this  right  Ihall  take  place.  Or  if  there  is  no 
fuch  prior  right,  yet  the  very  addrefling  ourfelves  to 
him  gives  him  a  right  to  know  the  truth  j  becaufe  it 
implies  a  tacit  confent,  that  we  will  tell  it.  All  afferto- 
ry oaths  therefore,  being  only  defigned  to  afcertain  our 
veracity  in  what  wc  affirm  or  deny,  contain  a  promife 
either  exprefs  or  implied,   that  we  will  not  falfify. 

The  general  conclufion  from  what  has  been  faid  is  \ 
tliat  oaths  of  all  forts  are  defi.[jned  as  confirmations  of 
ionv^  exprefs  or  impiyed  promife.  "We  are  next  to 
confider  in  vrhat  manner  fuch  a  confirmation  is  pro- 
duced by  caliincT  God  to  witnefs  to  the  truth  of  what 
we  lay  or  promife,  or  by  renouncing  his  mercy  and  de- 
voting ourfelves  to  his  difpleafure,  if  we  falfify. 
The  n-  VI.  '  The  form  of  an  oath,  from  whence  alone  we 
can  learn  what  is  the  nature  and  effence  of  it,  feems 
not  always  to  be  the  fame.  Sometimes  God  is  invoked 
as  a  witnefs  to  the    truth  of  what   we   fay  ;   and   fome- 
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times  he  is  invoked  as  an  avenger  to  punifli  us,  if  we 
falfify.  But  thefe  forms,  though  they  differ  in  words, 
have  the  feme  meaning.  To  invoke  God,  either  as  a 
witnefs  or  as  an  avenger,  muft  in  effect  be  the  fame 
thing  :  iince  what  is  doubtful  can  no  otherwife  be  af- 
certained,  by  calling  upon  him  to  atteft  it,  than  becaufe, 
as  we  are  under  his  abfolute  authority,  he  can,  and,  as  we 
believe,  he  will  punifh  us,  if  we  do  aot  fpeak  the  truth. 

If  we  would  examine  farther  into  this  point,  we  mufl 
obferve,  that  fome  writers  have  imagined,  what  would 
have  depended  upon  our  own  teftimony  only,  if  we 
had  fimply  affirmed  it,  to  be  therefore  rendered  more 
certain,  when  wc  have  fvvorn  to  it,  or  called  God  to 
witnefs  to  it,  becaule  the  truth  of  it  is  then  evidenced 
by  the  teflimony  of  God.  But  this  account  of  an  oath 
cannot  poflibly  be  applyed  to  fuch  oaths  as  are  pro- 
mifory. 

If  I  make  a  promlfe,  and  then  call  upon  God  to 
witnefs  to  the  promife,  fuppoiing  me  to  mean  no  more 
by  this  than  barely  to  call  him  as  a  witnefs,  I  have  done 
nothing  towards  rendering  my  fidelity  lefs  fufpedted 
than  it  was  before.  What  is  the  effect  of  his  teftimony, 
confidered  merely  as  a  teflimony  ?  Is  it  defigned  only 
to  evince,  that  I  have  made  fuch  a  promife  ?  This  is 
needlefs  ;  becaufe  the  perfon,  to  whom  I  have  made 
the  promife,  wants  no  fuch  evidence  to  prove  the  truth 
of  this  fa6t  :  he  knows  it  already  by  the  help  of  his 
fenfes,  and  cannot  want  to  be  made  more  certain  of  it, 
than  he  is.  The  matter  in  doubt  is,  not  whether  I  have 
made  fuch  a  promife,  but  whether  I  will  faithfully  keep 
it.  And  I  confefs,  that  I  cannot  fee  how  the  teftimony 
of  God,  confidered  merely  as  a  teflimony,  can  evince 
my  fidelity  ;  unlefs,  when  he  is  fo  called  upon,  he  would 
fhew  by  fome  miracle,  that  he  knew  I  would  not  break 
my  word. 

VOL.  I.  P  P  ' 
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But  if,  when  I  call  him  to  atteft  my  promifc,  I  mean 
to  make  him  a  guarantee  to  fee  to  the  performance  of 
it,  and  to  punifh  me  if  I  break  it  •,  I  have  then  given 
the  perfon,  to  whom  I  fwear,  a  furer  pledge,  or  a 
ftronger  alTurance  of  my  fidelity,  than  if  I  had  fimply 
promifed  witliout  an  oath.  The  fear  of  incurring  Gods 
difpleafure,  to  which  I  have  devoted  myfelf  by  calling 
upon  him  to  fee  to  the  performance  of  my  promife,  wil^ 
make  me  lefs  likely  to  break  my  word,  than  I  poffibly 
ml^ht  have  been,  if  I  had  not  by  an  oath  laid  myfelf 
open  to  this  fear. 

Since  then  this  notion  of  an  oath,  that  God  is  merely 
invoked  as  a  witnefs,  cannot  be  applied  to  promifory 
oaths,  fo  as  to  produce  any  effecft  in  afcertaining  what 
what  would  be  otherwife  doubtful  -,  lince  all  oaths,  even 
thofe,  which  are  ufually  called  aflertory  ones,  contain 
either  an  exprefs  or  a  virtual  promife  ;  and  laftly  fince  an 
oath,  according  to  the  common  opinion  of  mankind, 
is  made  ufe  of  to  afcertain  what  might  otherwife  be 
doubtful  ;  we  may  conclude,  that  this  notion  of  an 
oath  is  not  agreeable  to  the  common  opinion  or  com- 
mon fenle  of  mankind. 

But  fuppofe  we  negle£t  the  tacit  or  exprefs  promife 
in  thofe,  which  are  ufually  called  alTertory  oaths  ;  I 
know  not,  even  upon  this  fuppoiition,  how  the  truth 
of  what  is  affirmed,  concerning  paft  or  prefent  fa6ls, 
will  be  better  afcertained  with  an  oath,  than  without  it ; 
if  an  oath  is  confidered  merely  as  an  invocation  of  God 
to  be  a  witnefs,  either  to  the  truth  of  the  fadl  or  to  the 
veracity  of  the  juror.  I  am  in  doubt  about  a  fa£t  :  a 
perfon  affirms  the  truth  of  it  ;  I  am  ftill  in  doubt  about 
it ;  becaufe  I  doubt  the  veracity  of  the  perfon,  who  af- 
firms it :  he  fwears  to  the  truth  of  the  fact  :  if  by  fo 
doing  he  only  calls  upon  God  to  atteft  either  the  truth 
of  the  fa6t  or  his  ov/n  veracity,   my  doubt  will  ftill  re- 
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main.  Can  he  fay,  that  the  truth  of  the  fact,  which  was 
fupported  before  only  by  his  own  teftiiiiony,  is  now 
fupported  by  the  teftimony  of  God  ?  or  can  he  fay,  that 
the  truth  of  tiie  fael  is  fllll  fupported  more  immediate- 
ly only  by  his  own  veracity,  bat  that  his  veracity  is 
now  fupported  by  the  divine  tehimony  ?  This  is  the 
point,  which  I  am  now  in  doubt  upon.  I  know  in- 
deed, that  he  has,  as  he  fays,  called  upon  God  to  atteft 
either  the  truth  of  the  fa6l  or  his  own  veracity  ;  and  if 
I  had  any  evidence,  that  God  did  atteft  either  of  them, 
when  he  is  fo  called  upon,  my  doubt  would  be  at  an 
end.  But  there  is  no  evidence  at  all  of  this  ;  and  con- 
fequently  no  more  evidence,  that  the  fa6l  is  true,  after 
he  has  fworn  to  it,  than  there  was  before ;  if  this  was 
the  whole  notion  of  an  oath  ;  if  we  were  to  look  no 
farther  than  the  fuppofed  testimony  of  God,  fupporting 
either  the  truth  of  the  fa£t  or  the  veracity  of  the  juror. 
I  have  no  more  evidence,  that  God  gives  teftimony  to 
what  he  affirms,  merely  in  confequence  of  his  having 
c?dled  upon  him  to  give  fuch  teftimony,  than  I  before 
had  of  the  trutii  of  the  fact,  merely  in  confequence  of 
his  having  affirmed  it. 

Perhaps  he  might  fay,  that  after  he  has  done  this  I 
can  have  little  or  no  reafon  to  fufpe<St  his  veracity  j  be- 
caufe  it  would  be  fuch  an  affiront  to  the  truth  and  to  the 
majefty  of  Almigtity  God,  to  be  called  upon  to  atteft 
what  is  falfs,  as  all  but  the  moft  abandoned  villains 
would  tremble  at :  his  fear  therefore  of  thus  infulting 
and  defying  God,  and  of  the  punilhment,  which  every 
fober  man  is  fenfible  will  be  the  confequence  of  fuch 
behaviour,  is  a  fufficient  fecurity  to  me,  that  what  he 
affirms  upon  oath  is  true,  to  the  beft  of  his  knowledge. 
If  he  fays  this,  I  fhall  plainly  underftand  how  much 
ftronger  fecurity  I  have  from  his  oath,  than  I  fhould 
have  had  from  his  bare  aflertion.      But  then  this  is  the 
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very  point,  which  I  want  to  make  good  :  if  the  fear 
of  the  juror,  when  he  calls  God  to  witnefs,  is  the  fecu- 
rity,  which  his  oath  gives  me,  of  his  telling  the  truth  ; 
then  by  calling  God  to  witnefs,  he  underftands,  that 
God  will  punifh  him,  if  he  faUifys  ;  or  that  calli>ig  him 
in  as  a  witnefs,  and  calling  him  as  an  avenger  amount 
to  the  fame  thing. 

The  mod  ufual  forms  of  an  oath  are  exprefs  to 
this  purpofe.  When  oaths  are  adminiltered  amongft  us 
in  this  country,  the  juror  has  the  gofpels  in  his  hand, 
and  one  of  the  ufual  forms  of  an  oath  is,  that  after  re- 
peating the  matter,  to  which  he  fwears,  he  concludes 
with  faying  —  fo  help  me  God,  and  the  contents  of 
this  book  •,  that  is,  may  I  receive  the  favour  of  God, 
and  have  a  fhare  in  the  mercies  of  the  gofpel  only 
upon  condition,  that  I  obferve  my  promife  or  fpeak 
the  truth.  The  latter  part  of  this  form  —  and  the 
contents  of  this  book  —  is  frequently  omitted  :  but  as 
the  juror  has  his  hand  upon  the  gofpels,  when  he  re- 
peats the  fhorter  form  —  fo  help  me  God  j  —  this 
gefture  explains  the  meaning  of  his  words,  and  fhews 
it  to  be,  that  he  is  willing  and  defirous  to  be  admitted 
to  thofe  helps  or  that  favour  of  God,  which  the  gof- 
pel has  promifed,  only  upon  condition,  tnat  he  does 
not  fallify.  Thefe  forms  plainly  fhew,  that  the  juror 
devotes  himfelf  to  the  difpleafure  of  God  by  a  folemn 
renunciation  of  his  mercies  in  general,  and  of  his  mer- 
cies promifed  by  the  gofpel  in  particular,  if  he  does 
not  make  good  what  he  fwears  to  ;  whether  it  is  to 
perform  a  compadt,  or  to  tell  the  truth.  There  are  two 
forms  of  an  oath  mentioned  by  Livy,  which  may 
ferve  to  fliew  us,  that  the  jurors,  amongft  Heathens,  as 
well  as  amongft  Chriftians,  were  underftood  to  devote 
themfelves  to  the  anger  of  their  gods,  if  they  broke 
their  oath.     In  eftablifliing  an  agreement  between  the 
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Romans  and  the  Albans,  Sp.  Furius  devotes  the  Roman 
people,  if  they  firft  broke  the  agreement — ^  If  the 
Romam  people  fail  to  to  make  good  this  agreement  ;  do 
thou,  O  Jupiter,  fmite  them  upon  that  day,  as  I  now 
fmite  this  fwine  ;  and  fmite  them  fo  much  more,  as 
thou  art  greater  in  power  and  might  than  I  am  —  and 
having  faid  this  he  ftruck  a  fwine,  which  he  held  in 
his  left  hand,  with  a  ftone,  which  he  held  in  his  right* 
Hannibal,  juft  before  the  battle  with  the  Romans  at  the 
river  Ticinus,  having  promifed  large  rewards  to  his 
foldiers  confirmed  his  promife  with  an  oath  of  much 
the  fame  form.  ^  He  held  a  lamb  in  his  left  hand,  and 
a  flint  in  his  right  ;  and  whilft  he  prayed  to  Jupiter  and 
all  the  gods,  that,  if  he  failed,  they  would  flay  him, 
as  he  then  flew  that  lamb,  he  ftruck  the  head  of  the 
lamb  with  the  flint. 

VII.  '^  It  was  not  uncommon,    amonglt   the    antients,  ^^^'^ 

where 

for    perfons    to    fwear  by   other   things,    without   the  God  is 

mention   of    God,     as    by  the    fun,  the  fl:ars,     or   the  "-^^    T^°" 

'  ^  '  '  tioned 

heaven ;  by  th  eir  own  life,  the  life  of  their  children,  how  to  be 
or  the  life  of  their  prince.  Oaths  by  the  fun,  the  ftars,  ftood." 
or  the  heavens,  feem  to  have  been  introduced,  when 
thefe  were  imagined  to  be  divinities.  But  fuch  an  oath 
in  the  mouth  of  a  chriftian  looks  like  profanenefs : 
and  I  fhould  not  fo  much  enquire,  whether  he  was 
guilty  of  perjury  in  not  keeping  it,  as  whether  he  was 
not  guilty  of  affronting  God  in  taking  it.  Unlefs  in- 
deed where  a  perfon,  out  of  reverence  to  the  name  of 
God,  abftains  from  ufing  it,  and  means,  when  he 
fwears  by  heaven,  to  fwear  by  that  God,  whom  we 
have  been  taught  to  call  our  father,  who  is  in  heaven. 
'^  Sanderfon  imagines,  that  to  fwear  by  our  own  life, 
or  the  life  of  our  children,  or  the  life  of  our  prince, 
is  tacitly  fwearing  by  that  God,  from  whom  thefe 
bleflings    were   received.      Put    certainly   amongft   the 

»  Liy  I.  34.  b  Liv.  XXI.  45 .  ^  Grot,  ut  fup.  §  XI. 

d  De  jurara,  oMlg.  prsel.  I.  §  4. 
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antlents,  who  ufed  thefe  forms,  this  was  not  fuppofed 
to  be  the  import  of  them.  The  juror  meant  indeed  to 
invoke  the  divine  vengeance  upon  himfelf,  if  he  fal- 
fifyed ;  but  he  did  this  by  devoting  to  deftru6lion 
what  was  or  what  he  pretended  to  be,  of  all  things 
moft  dear  to  him.  This  which  is  the  opinion  of 
Grotius,   appears  to   be   true    from  feme   pafTages,    that 

PufFendorf  has  cited  from  the  antients,  for  this  pur- 
pofe.  When  Regulus,  as  the  ftory  is  related  by  Pliny, 
had  perfuaded  Verania,  that  fhe  fhould  recover  from 
her  illnefs  *,  flie  called  for  her  will,  and  made  Regulus 
her  heir  :  it  appears  from  the  fequel  by  what  fort  of 
an  oath  he  had  attefted  the  certainty  of  her  recovory  : 
for  when  Verania  was  foon  after  this  in  her  laft  extre- 
mities, fhe  exclaimed  againft  him  as  a  perjured 
villain,  who  had  forfworn  himfelf  by  the  life  and  fafety 
of  his  fon.  Plinys  refiedlion  upon  it  explanes  the 
intent  of  fuch  an  oath.  Regulus,  fays  he^  makes  ufe  of 
this  ftratagem  not  more  frequently  than  wickedly  ; 
whllft  he  every  day  deceives   the  gods,  to    whofe  wrath 

he  has  devoted  this  unhappy  fon  of  his.  ^  Lyfias  in 
one  of  his  orations  introduces  the  daughter  of  Diagiton 
and  widow  of  Diodotus  offering  to  fvvear  by  the  chil- 
dren both  of  her  former  and  her  fecond  marriage,  that 
Diodotus  had  commited  to  the  truft  of  Diagiton  five 
talents ;  to  which  fhe  adds,  I  am  neither  fo  abandoned 
nor  fo  covetous,  as  to  leave  the  curfe  of  perjury  upon 
my  children  for  the  fake  only  of  leaving  them  a  main- 
tenan<-e.  When  the  king  of  the  Scythians  is  fick,  he 
fends,  fays  ^  Herodotus,  for  three  of  the  moll:  approved 
publick  diviners  to  enquire  into  the  occalion  of  his 
diitemper:  and  their  ufual  anfvver  is^  that  fuch  or  fuch 
a  perfon  has  forfworn  himfelf  by  the  royal  palace  :  for 
amongft  the  Scythians,  this  oath  by  the  kings  palace  is 
reckoned  of  all  others  the  moft  facred.     From  this  laft 

e  B.  IV.  C  II.  §  fll.  f  Lf.  edit.  Tayl.  p.  509   &c. 
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mentioned  form  we  may  colleft,  both  that  fwearing 
by  the  kings  palace  was  underftood  to  be  the  fame  as 
fwearing  by  the  kings  perfon  ;  in  like  manner  as  our 
Saviour  interprets  an  oath  by  the  temple  to  be  an  oath 
by  him,  that  dwelleth  therein.  And  we  may  from 
^hence  collect  likewife,  that  fuch  an  oath,  by  the 
kings  perfon,  was  underftood  to  devote  his  perfon  to 
fome  calamity,  if  the  juror  falfifyed. 

VIII.     It  may  perhaps  be  afked  what  greater  fecu.  What   fe- 
rity we  have  of  a  man^s   veracity  or   fidelity   in   refpedt  ^^^i^    -^g, 

of  what    he  promifes   or  affirms    upon    oath,  than  we  °^  *,^^  . 
^  ^  ^  truth  of 

fliould  have  had,  if  he  had  only  affirmed  or  promifed  the  what  is 
fame  thing  without  fwearing  to  it.  Falfnood  and  per-  ^^^^  '*** 
iidioufnefs  are  crimes  againfl  the  law  of  nature,  as  well 
as  perjury.  If  therefore  either  the  love  of  what  is  right, 
or  the  fear  of  being  punifhed  for  doing  what  is  con* 
trary  to  the  law  of  God,  is  what  retrains  any  one 
from  falfifyingf  when  he  is  upon  oath  ;  will  not  the 
fame  love  of  what  is  right,  or  the  fame  fear  of  being 
punifhed  for  what  is  contrary  to  the  law  of  God  equally 
reftrain  him  from  being  falfe  or  perfidious,  when  he 
is  not  upon  oath  ?  —  The  great  fecurity,  which  an  oath 
gives  us  of  his  veracity  or  fidelity,  who  takes  it,  arifes 
indeed,  as  is  here  fuppofed,  from  his  fear  of  offend- 
ing that  Almighty  Being,  by  whom  he  f  wears,  if  he  is 
guilty  of  falfifying.  And  it  mufl  be  farther  owned, 
that  a  wife  and  a  good  man  will  be  afraid  of  falfifying, 
even  though  he  has  taken  no  oath  ;  lefl  by  fo  doing 
he  fhould  offend  the  fame  Almighty  Being.  But  then 
thefe  are  diiFerent  degrees  of  fear  :  the  fear  of  per- 
jury is  upon  two  accounts  naturally  greater  than  the 
fear  of  fimple  falfhood*  Firft,  becaufe  perjury  is  the 
greater  crime  of  the  two  ;  fince  fallhood  is  only  a 
breach  of  the  laws  of  God  j  whereas  perjury  is  a  direct 
infult  upon  him  and  fcts  him  at  defiance.     And  fecond- 
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ly,  becaufe  he,  who  is   fimply  guilty  of  falfliood,  has 

room   to    entertain   hopes    of  forgivenefs  :  whereas  he, 

who  is  guilty  of  perjury,   has  devoted    himfelf  to  the 

difpleafure   of   God,    and   precluded   himfelf  from    all 

fuch  hopes  of  forgivenefs  by  renouncing  his  mercies. 

Credit  IX.     ^  From   confidering   the  principle,  upon  which 

'd  ^laters"  ^^^   aflurance  of  a   man's  fidelity  or  veracity    depends, 

oath.  when  he  is  upon  oath,  we  may  be  able  to  judge  what 

credit  is  to  be  given  to  any  one,  who  has  fworn  by   a 

falfe  god. 

But  in  determining  this  queftion  it  will  be  neceflary 
to  enquire,  whether  the  juror  believed  the  being,  by 
which  he  fwore,  to  be  the  true  God.  If  he  did  not, 
then  he  certainly  would  not  be  afraid  of  offending 
what  he  knows  has  no  power  to  hurt  him,  if  he  does 
offend  :  his  oath  therefore  would  not  in  the  leafl  afcer- 
tain  his  fidelity  or  veracity.  He  might  too  perhaps,  if 
he  fhould  falfify,  acquit  himfelf  of  the  guilt  of  perjury  : 
but  then  he  fhould  remember,  that  though  it  could  not 
properly  be  called  an  infult  upon  God,  and  a  defiance 
of  his  power,  to  break  fuch  an  oath,  yet  it  was  the 
highefl  infult  upon  him  to  fwear  in  this  manner.  It 
was  in  facl  nothing  lefs  than  idolatry ;  for  an  oath  is 
an  acl  of  religion,  which  implies,  that  we  acknow- 
ledge the  being,  upon  whom  we  call  as  an  avenger  of 
our  falihood,  to  have  infinite  wifdom  and  infinite  power  ; 
fuch  wifdom  however,  as  can  fearch  into  our  thoughts, 
and  know  whether  we  do  falfify  or  not,  and  fuch 
power,  as  can  finally  exclude  us  from  all  happinefs 
if  we  do.  He  therefore,  who  fwears  by  a  falfe  god, 
knowing  it  to  be  fuch,  afcribes  by  this  adt  fuch  know- 
ledge and  power  to  the  being,  by  whom  he  fwears, 
as  belongs  only  to  the  true  God,  and  as  cannot  without 
the  crime  of  idolatry,  be  afcribed  to  any  other  being. 
'  But  if  the  juror  is  firmly  perfuaded,    that  the    being, 

by  which    he   fwears,    is    the  true    GoJ,     we   have. 

Grot,  ut  fup.§  XII. 
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notwithftanding  the  idolatry  both  of  his  general  per- 
fuafion  and  of  his  particular  a<fl:,  the  fame  aiTurance 
of  his  fidelity,  that  we  lliould  have  of  a  Chriftians 
fidelity,  who  believes  in  the  true  God  and  has  fworn 
by  him.  The  Chriftians  fear  of  the  confequences  of 
perjury  is  our  fecurity,  that  he  will  not  falfify,  and  is 
the  foundation  of  that  credit,  which  he  obtains  upon 
his  oath  :  and  as  the  Pagan,  from  his  perfualion  of 
the  wifdom  and  power  of  the  being,  by  which  he 
fwears,  is  under  the  fame  fears  ;  we  have  the  fame 
•fecurity  of  his  not  faliifying  :  his  oath  therefore  deferves 
upon  the  fame  foundation  to  obtain  the  fame  credit. 

Whether  the  true  God  will  punifli  a  Pagan  for  per- 
jury, when  he  has  forfworn  himfelf  by  a  falfe  god,  is 
a  queftion  of  theology  rather  than  of  natural  law,  and 
is  certainly,  however  divines  may  decide  it,  quite 
foreign  to  the  point  now  before  us.  Our  afTurance  of 
the  Pagans  veracity  refts  upon  the  fame  foundation, 
in  whatever  manner  this  queftion  is  determined  :  it  refts 
upon  the  perfuafton  of  his  own  mind,  and  upon  his 
fears,  which  arife  from  that  perfuafton  ;  and  not  upon 
the  future  fentence  to  be  pafled  upon  him  by  the  true 
God,  of  whom  he  is  ignorant,  and  whofe  counfels 
never  come  into  his  deliberation,  when  he  considers  the 
confequence  of  his  perjury. 

X.     It  is  moft  convenient,   that  the  juror  fhould  take  Oaths. 
the  oath  in  his  own  perfon,  and  not  by  proxy :    becaufe  taken  by 
by  going  through  the  folemn  outward   a(Sl:s,  with  which  I'^^^y* 
an  oath  is  commonly  attended,   and  by  repeating   the 
words   of   execration   ourfelves,  we  are  more   likely  to 
be   aiFeifled  with  a  due   fenfe   of  what  we  are   about ; 
than  if   another   perfon  was  to  go  through  the  form 
and  to  repeat  the  words  for  us.     But  otherwife  there  is 
nothing  naturally  wrong    in    allowing    an  oath   to    be 
taken  by  proxy  :   fince,  as  I  could  renounce  the  divine 

VOL.   I.  Q^q 
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mercy  and   imprecate  the  divine  vengeance  in  my  own 

perfon,  fo  I  can  empower  another  to  do  it  for  me  :    and 

what  he  does,  who  is  fo  empowered,  is  as  much    my  a6l 

and  binds  me  as  effectually,    as  if  I  had  done  it  myfelf. 

Oaths  and       XI.  Before  we  go  any  farther  in  our  enquiries  concern 

dinin-        ^"g  the  nature  and  effe(5l  of  oaths,  it  may  be  proper  to  take 

guifhed.      notice  of  a  difliniSlion  between  oaths  and  vows. 

By  what  has  been  faid  already  concerning   an  oath, 
it  appears,    that  by  an  oath   God  is   called  upon  to  fee 
to  the  performance  of  what  we  promife,    or  to  the  truth 
of  what  we  affirm,  and  to  punifh  us,  if  we  are  found 
to  be  perfidious,  or  falfe.     So  that  an  oath  does  not  pro- 
perly contain  in  it  any  new  and  diftinft  obligation,   but 
only  confirms  the  obligation    of  fome  other  a£t.     If  I 
make  a  promife  to   a  man,    and  he  accepts  it  *,   I  am 
obliged  to  performance.      If  he  is  doubtful  about  my 
fidelity,    and,     in  order  to  remove  his  doubts,    I  fwear 
to  my  promife  ;    I  do  not  by  this  att  lay  myfelf  under 
any  new  or  diftindl  obligation,    but  only  ftrengthens  the 
obligations  under  which  I  had  laid  myfelf  before:  and 
this   I  do  by  introducing  the  Deity  as  a  third  party  ifl 
the   obligation,    or  rather   as   a  guarantee   of  the  padt, 
to  fee  to  the  performance  of  it.     The  effect  then  of  an 
oath  is  to  annex  a  peculiar  penalty  to  fome  other  obli- 
gation :    the  juror  renounces  Gods  mercy,    or  devotes 
himfelf  to  Gods  difpleafure,    if  he  does  not  make  good 
that  other  obligation. 

This  effect  of  an  oath  is  what  we  mean  by  the  obli- 
gation of  it.  So  that,  when  I  fpeak  of  the  obligation 
of  an  oath,  I  would  not  be  underftood  to  mean  any  fep- 
arate  or  dLftin6l  obligation,  but  only  the  efi^ecl  of  it  in 
ftrengthening  fome  other  obligation,  to  which  it  is  joined. 

But  a  vow  is  a  pa61:,  in  which  there  are  no  others 
concerned  befides  God,  and  the  perfon  who  makes  the 
vow.  It  is  a  promife  made  directly  to  God  himfelf, 
and  is  therefore  fuch  an  a6l,  as  produces  a  diftin^:  obliga- 
tion upon  the  maker  of  it. 
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Some  oaths  may  indeed,  from  the  form  of  them,  ' 
produce  an  obligation,  where  the  juror  would  other- 
wife  have  been  under  no  obligation.  This  is  the  cafe 
in  affertory  oaths,  where  the  perfon,  who  takes  the 
oath,  might  otherwife  have  been  filent,  and  confequent- 
ly  would  not  have  been  obliged  to  tell  the  truth,  if  he 
had  not  fworn  to  tell  it.  But  then  in  forms  of  this  fort 
we  muft  obferve,  that,  befides  the  oath  itfelf,  there  is 
a  promife  contained,  and  fuch  a  promife,  jjs  would 
have  been  obligatory,  if  it  had  been  expreffed  in  fuch 
words,  as  would  have  feparated  it  from  the  oath.  So 
that  the  oath  introduces  an  obligation  no  otherwife, 
than  by  being  accidentally  included  in  the  fame  form 
of  words  with  the  promife,  from  which  the  obligation 
properly  arifes.  A  form  of  words,  which  is  fuited  to 
the  purpofe  of  my  fwearing  to  tell  the  truth,  contains 
both  a  promife,  that  I  will  do  fo,  and  an  oath  confirm- 
ing fuch  promife. 

XII.  ^  An  oath  produces  no  effe^l,    where  it  is  not  ^^  ^^^^^ 
attended  with  fuch  outward  circumftances,    as  plainly  unleis 
fhew,     that  he,    who  goes  through  the  form  of  it,    in-  ^'^'^''^   ^/^ 

o  °  '  outward 

tends  to  fwear.     How  far  his  want  of  inward  intention  ma;ks    of 
may  afFedl  his  obligation  (hall  be  confidered  prefcntly.  ^j"  ^  'riten<=. 
This  feems  to  be  fo  certain,    as  to  make  it  ridiculous  to  ^^ear. 
imagine  on    the  contrary,    that  he,    who  repeats    the 
words  of  an  oath,    when  the   occafion  of  doing  this,    or 
the  manner  of  doing  it,  fliew  him  to  have  no  intention 
of  binding  himfelf,    fhould,    notwithftanding  this,    be 
bound   merely  by  repeating   thofe  words  :     as    if  the 
words  of  an  oath  adted   Hke   a  charm,    and  could  not 
pafs  through  a  man's  mouth,    upon  any  occafion  or  in 
any  manner,    without  binding  his  confcience.     A  clerk 
in  court  dictates  to  me  the  very  words,     which  I  am  to 
fay  in  taking  an  oath,    and    without   mentioning  my 
name  fpeaks  throughout  in  the  firft  perfon,    becaufe  I, 

]^  Grot.  ibid.  §  II. 
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who  aiTi  to  repeat  the  words  after  hhn,  am  to  fpeak 
in  this  perfon  :  the  occalion  of  his  doing  this  would 
fufficiently  fliew,  that  he  had  no  delir^n  of  fvvearing 
himfeL^;  that  I,  and  not  he,  am  the  juror;  and  that 
whatever  is  the  matter  of  the  oath,  I,  and  not  he,  am 
bound  to  the  performance  of  it. 

However  in  moft  cafes,  all  ambiguity  of  this  fort  is 
efTe6iually  provided  againft  by  fpeaking  in  the  fecond 
perfon,  and  telling  the  juror  what  he  is  to  fwear,  with- 
out making  him  repeat  the  words :  or  becaufe,  where 
the  oath  is  long  and  the  matter  of  it  various,  it  may 
be  the  better  imprefled  upon  his  mind,  if  he  is  made 
to  repeat  them,  his  name  may  be  inferted  to  afcertain 
.  that  he  is  the  juror.  And  in  either  cafe,  in  the  folemn 
form  of  an  oath,  befides  repeating  the  words,  fome 
acl  likewife  is  to  be  done  by  the  juror,  fuch  as  holding 
the  gofpels,  kiffing  the  book,  lifting  up  his  right  hand, 
putting  his  hand  under  the  thigh  of  him  who  impofes 
the  oath.  Such  oaths  as  thefe,  from  the  corporal  a6l 
of  the  juror  himfelf,  are  called  corporal  oaths  :  and 
this  a£l:,  whatever  it  is,  fufficiently  fixes  who  the  perfon 
is,  that  intends  to  fwear. 
Want    of       ^jjj^   ig^^  j^  ^^^  ^g  zikedy  whether  the  juror 

inward  in-  ■'  ■'J 

tention,      jg  obliged  by  his  oath,  or   incurs  the  guilt  of  perjury  in 
thereis  the  breaking  it,  fuppofing  him  to    go  through  all    the  for- 

outward     j^^alltv  of  fwearlng,   as  to  the  outwards   acts,    in  fuch   a 
markofit,  ■'  '^ 

does    not  manner,   that   all,    who  fee  and  hear  him,    would  con- 
threffeft  elude,  that  he  intends  to  fwear,  but  to  have  in  the  mean 
cfanoaih.  time  a  referve,   of  not   intending  to  fwear,  in   his  own 
mind.     A  iimple  promife,   in  the   fame  circumftances, 
would  undoubtedly  be  binding  :  becaufe  thofe  outward 
fi^ns,  which  either  nature  fuggefts  or  cuftom  eftablifhes 
for  expreffing  or  publifliing  our  intentions,  ftand  in  the 
place  of  the  intentions,   which  they  fo  exprefs.     The  ju- 
ror  therefore,    notwithftanding    his   inward    referve,    is 
certainly  under  the  obligation  of  his  promife.     And  the 

1  Grot.  ibid.  §  III. 
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only  doubt,  that  there  can  be,  in  regard  to  the  effc£t 
of  his  oath,  arifes  from  hence  :  mankind  have  no  way 
of  knowing  one  anothers  thoughts,  but  by  means  of  the 
outward  ligns  which  are  made  ufe  of  to  exprefs  thofe 
thoughts  :  upon  that  account  our  obligations  or  our 
claims,  ariling  from  confent,  can  be  afcertained  no  other- 
wife,  than  by  the  intention,  which  appears ;  and  no  regard 
can  be  had  to  any  other  intention.  But  the  cafe  may  at 
iirft  fight  appear  to  be  otherwife  in  refpe<5t  of  God.  He 
knows  the  innermoft  thoughts  of  our  heart,  though  we  ex- 
prefs them  by  no  outward  lign  at  all ;  nor  can  he  be  mifled 
to  judge  them  to  be  what  they  are  not,  though  we  fliould 
make  ufe  of  fuch  outward  iigns  as  cuftom  has  made  to  iig- 
nify  what  is  directly  contrary  to  our  meaning,  when  we 
ufe  them.  Since  therefore  the  effedl  of  an  oath,  like  all 
adventitious  obligations,  depends  upon  our  intention,  as 
far  as  it  is  known  to  the  party,  with  whom  we  are  con- 
cerned ;  and  (ince  the  party,  with  whom  we  are  con- 
cerned in  oaths,  is  God,  who  knows  the  true  inten- 
tion of  our  hearts ;  it  may  feem  at  firft  fight,  that  the 
want  of  an  inward  intention  to  fwear  will  prevent  the 
oath  from  producing  its  effeft  ',  notwithfl:anding  we 
make  ufe  of  fuch  words  or  other  figns,  as  might  make 
us  appear  outwardly  to  have  an  intention  of  fwearing. 
But  here  it  is  to  be  remembered,  that  the  effect  of  all 
oaths  is  to  confirm  feme  human  pacl,  fome  contract  01* 
fome  promife,  either  exprefs  or  implyed,  between  man 
and  man.  God  is  called  in,  not  in  order  to  produce  any 
new  obligation,  but  only  to  ftrengthen  the  obligation 
of  fuch  human  padt.  It  is  to  be  remembered  farther, 
that,  in  the  very  oath  itfelf,  the  juror  agrees  with  the 
perfon,  who  impofes  or  who  accepts  the  oath,  to  call 
God  in  as  a  party  to  their  obligation.  Thus  then  an 
oath,  in  all  views  of  it,  though  it  calls  in  God  as  a  par- 
ty, is  in  itfelf  only  part  of  a   human   pa6t  :   and  confe- 
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quently,  as  in  all  other  pa£ls  between  man  and  man,  fo 
likewife  in  an  oath,  the  outward  declarations  ftand  in  the 
place  of  the  jurors  intention  j  and  if  he  falfifys  in  refpe£l 
of  what  is  exprefTed  by  fuch  outward  declarations,  he  is 
guilty  of  perjury,  whatever  fecret  referves  he  might  have 
in  his  own  mind. 
Oath  it  XIV.    From  what   has   been  faid  it  fufficiently  ap- 

void,virhen 

the  paA  is  pears,  that  the  proper  matter  of  all  oaths  is  fome  other 
*hich  it  *  obligation.  What  we  fv,^ear  to,  is  fome  promife  or  con- 
joined. tra£l,  either  exprefs  or  implied  ;  and  the  obligation  of 
fuch  promife  or  contract,  which  the  oath  is  intended  to 
confirm,  is  the  matter  of  the  oath.  When  therefore  the 
promife  or  contract  is  void,  which  the  oath  was  made 
ufe  of  to  confirm,  there  can  be  no  effect  of  the  oath ; 
or,  to  fpeak  in  the  common  language,  there  can  be  no 
obligation  arifing  from  it.  For  where  there  is  no  obli- 
gation from  fuch  promife  or  contrail,  the  oath  has  no 
matter,  and  of  courfe  can  produce  no  efFe£t.  We  fwear 
to  make  good  fome  particular  obligation  :  therefore  where 
that  obligation  Is  void,  or  where  there  is  no  obligation, 
we  fwear  to  nothing. 

"^  Upon  this  principle  all  oaths,  which  are  obtained 
by  fraud,  are  void  ;  if  the  fa^l,  in  which  the  juror  is  de- 
ceived, was  the  whole  ground  or  reafon  of  his  fwear- 
ing  :  for  we  have  feen  already,  that  fuch  erroneous  pa6ts 
are  void  in  themfelves.  In  like  manner  all  oaths  to  the 
performance  of  what  is  impoflible  or  unlawful  are  void^ 
becaufe  the  pads  are  {Of  which  fuch  oaths  are  made  ufe 
of  to  fi:rengthen.  For  the  fame  reafon,  where  an  extort 
ted  promife  is  void,  the  promifer,  though  he  fhould  be 
fworn  to  performance,    is  not  afFefled  by  the  oath. 

But  in  the  cafe  of  oaths,  which  arife  from  fear,  we 
muft  diftinguifh,  as  we  did  in  the  cafe  of  promifes. 
Whenever  a  promife,  which  arifes  from  fear,  is  binding 
upon  the  promifer,  ,an  oath,  arifing  from  the  fame  caufe 

*n  Grot.  ibid.  §  XIY. 
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and  applied  to  confirm  fuch  a  promlfe,  will  have  its  full 
effect.  All  oaths  therefore,  which  are  extorted  by  any 
juft  fear  are  binding  ;  and  fo  likewife  are  all  fuch  as 
arife  even  from  unjuft  fear,  provided  the  perfon,  to 
whom  we  fwear,  had  no  hand  in  the  injuftice. 

XV.    "  It  is  fometimes  enquired,    under   this  head,  rohber**k 
whether  we  are  bound  by  an  oath,    which  we  fwear  to  binding, 
a  robber.     Thofe,  who  maintain  fuch  an  oath  not  to  be 
binding,    are  apt  to  confound  two  other  quelt'ons  with 
this  ;  though  they  are  very  different  from  it.     They  ei- 
ther invent  fome  unlawful  matter  for  the  oath,    and 
then  conclude  it  to  be  void  ;    or  elfe  they  fet  afide  the 
obligation  of  it  upon  an  arbitrary  fuppoiition  of  its  hav« 
ing  been  unjuftly  extorted.     But  in  the  true  ftate  of  this 
^ueftion  the  matter  of  the  oath  and  the  manner  of  pro- 
curing it  are  no  way  concerned.       It  is  one  thing  to  en- 
quire,   whether  an  oath  to  this  or  that  purpofc  is  bind- 
ing ;  and  another  to  enquire  w^hether  an  oath,    without 
conlidering  the  purport  of  it,    is  therefore  void,  becaufe 
the  perfon,    with  whom  we  are  concerned,    is  a  robber. 
The    former    enquiry  relates     to    the     matter   of    the 
oath,    the    latter  relates  only  to  the  charafler  of  the 
perfon,    to  whom  we  fwear.     So  again  ;   It  is  one  thing 
to  enquire  whether  an  oath  unjuftly  extorted  is  binding  ; 
and   another  to   enquire,     whether  an  oath   is  binding, 
merely  becaule  the  perlbn,  to  whom  we  fwear,  is  a  rob- 
ber,   without  conlidering  whether  he  extorts  it   or  not. 
The  ftrefs  of  the  prefent  queftion,    when  ftripped  of  all 
circumftances,  which  do  not  belong    to  it,  reds   upon 
this  fmgle  point ;  lince  a  robber  is  a  common  enemy 
of    mankind  ;  can  any  oath,    though  the   matter   of  it 
{hould  be  lawful,  and  though  there  is  no  particular  in- 
juftice  in  the  manner  of  obtaining  it,  oblige  the  juror  ? 
The  charader  of  the  perfon,  to  whom  we  fwear,  is  the 
only  circumftance  to  be  confidered :  and  the  queftion 
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is,  whether,  as  there  is  no  intercourfe  of  focial  ties  be- 
tween him  and  the  juror,  he  can  have  any  claim  in  con- 
fequence  of  the  jurors  oath. 

When  the  queftion  is  thus  ftated,  the  obvious  anfwer 
feems  to  be,  that  fuch  an  oath  is  binding,  notwithftand- 
ing  the  character  of  him,  to  whom  we  fwear.  If  there 
is  nothing  unlawful  in  the  matter  of  the  oath,  nor  any 
injuftice  in  the  manner  of  procuring  it,  the  charader  of 
the  robber  does  not  at  all  enter  into  it,  and  for  that 
reafon  cannot  at  all  affedl  it.  To  urge,  that  he  has 
broken  all  focial  ties,  and  that  confecjuently  he  can  have 
no  claim  ariling  from  the  natural  connection  of  man- 
kind with  one  another,  is  nothing  to  the  purpofe  :  be- 
caufe  the  claim  in  queftion  is  not  fuch  an  one  as  natu- 
rally arifes  out  of  any  focial  connections  with  him,  but 
fuch  an  one,  as  we  give  him  by  the  particular  a6t  of 
fwearing  to  him  voluntarily  for  fome  lawful  purpofe. 
He  may  indeed,  by  having,  as  it  were,  declared  war  a- 
galnft  all  mankind,  have  deprived  himfelf  of  all  his  for- 
mer claims  :  but  it  does  not  appear  from  hence,  tha^ 
it  is  become  impoflible  for  him  to  acquire  any  claim, 
though  we  are  ever  fo  willing  to  give  him  one,  and 
though  there  is  no  injuftice  either  in  our  giving  him 
fuch  claim,  or  in  his  procuring  or  accepting  it. 

°  Grotius  indeed  carries  this  matter  farther,  and  main- 
-tains,  that  if  our  oaths  are  not  directed  to  man  but  to 
God,  that  is,  if  our  engagements  are  properly  vows  and 
not  oaths  ;  or  if  they  are  indeed  fuch,  as  tend  to  confer 
a  claim  upon  them,  to  whom  we  fv/ear,  but  any  thing 
can  be  objected  to  that  claim,  fo  as  to  fet  it  afide ;  which 
is  the  cafe  where  an  oath  is  extorted  j  we  are  then  ob- 
liged to  make  good  what  we  have  fworn  to,  not  in 
virtue  of  their  right,  to  whom  we  fwear,  becaufe,  by 
the  fuppofition,  they  have  no  right,  but  in  regard  to 
God,  by  whom  we  fwear.     If  this  reafoning  was  juft, 

9  Grot.  ibid.  ^  XIV. 
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an  oath  given  to  a  robber,  not  only  when  he  has  pro- 
cured it  fairly,  but  when  he  has  extorted  it  by  unjuft 
fear,  would  be  binding  upon  the  juror. 

To  clear  up  this  matter  we  will  firft  fuppofe  our  en- 
gagement to  be  properly  an  oath  :  where  befides  the 
appeal  to  God,  there  is  the  appearance  of  fome  right 
or  claim  conferred  upon  the  party,  to  whom  we  fwear.. 
If  this  right  or  claim  is  void  in  itfelf,  or  if  any  thing  can 
be  oppofed  to  it,  which  would  fet  it  afide,  fo  that  the 
promifer,  if  he  had  not  fvvorn,  would  not  have  been 
bound  to  performance }  yet  if  he  has  fworn,  the  oath, 
fays  our  author,  will  bind  him.  Now  this  dccilion 
planely  proceeds  upon  this  falfe  principle,  that  the  oath 
is  a  diftinft  covenant  in  itfelf,  and  not  a  part  of  the 
pa6t,  which  it  is  intended  to  confirm.  But  the  true 
notion  of  an  oath,  as  already  explained,  fhews  that  it 
is  no  fuch  diftin<ft  covenant,  that  it  does  not  properly 
contain  in  it  the  notion  of  an  obligation,  if  we  feparatc 
it  from  fome  other  obligatory  pa(St,  with  which  it  is 
joined  :  the  obligation  of  it  amounts  to  no  more,  than 
the  addition  of  an  extraordinary  penalty,  if  we  fallify 
in  that  pa£l.  If  therefore  we  take  away  the  obligation 
of  the  pa£t,  to  which  fuch  penalty  has  been  annexed  by 
fwearing  to  it  ;  what  becomes  of  the  penalty,  that  is, 
of  the  obligation  of  the  oath  ?  I  make  a  promife  or 
engage  in  a  contraft :  by  this  a<5t  I  oblige  myfelf  to  do 
or  to  give  fomething.  I  fwear  to  this  pa(Sl ;  the  oath 
ftrengthens  this  obligation,  by  fubje£ling  me  to  an  extra- 
ordinary penalty,  if  I  do  not  a(5t  conformably  to  my  obli- 
gation. But  by  fome  flaw  in  the  pa6l  there  happens  to 
be  no  obligation  arifing  from  it :  how  therefore  do  I  in- 
cur the  penalty  annexed  ?  I  am  fubje6l  to  it,  if  I  do  not 
do  what  I  was  obliged  to  :  but  1  am,  on  account  of  that 
flaw  in  the  padt,  obliged  to  nothing ;  and  confequently, 
let  me  a£l  as  I  will,  I  am  clear  of  the  penalty. 

VOL.  I.  R  r 
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If  we  fuppofe,  what  is  not  true,  that  the  oath  is  an 
obligatory  adt  diftindt  from  the  promife  or  contract 
confirmed  by  it ;  the  obligation  of  an  oath,  in  this  view 
of  it,  is  between  God  and  the  juror  ;  {o  that  it  will  in 
eS'zd:  amount  to  a  vow.  We  Ihall  therefore  fee  how 
the  cafe  would  ftand  upon  this  fuppofltion,  if  we  con- 
fid  er  what  would  be  the  efteft  of  a  vow  in  fuch  cir- 
cumftances.  Suppofe  therefore  a  vow  to  be  unjuftly 
extorted  ;  does  fuch  vow  bind  the  perfon,  who  is  thus 
forced  to  engage  in  it  ?  To  determine  upon  this  quef- 
tion,  it  will  be  necefTary  to  cbferve,  that  as  a  promife 
made  to  a  man  does  not  oblige,  unlefs  he,  to  whom  It 
is  made,  accepts  it ;  fo  neither  does  a  vow,  which  is  a 
promife  made  to  God,  oblige,  unlefs  God  accepts  it. 
Whenever  therefore  we  have  fufficient  reafon  to  believe, 
that  God  does  not  accept  a  vow,  fuch  vow  is  not  bind- 
ing. Now  the  cafe  fuppofes  fome  damage  to  arife  from 
the  vow  to  the  party  engaging  in  it ;  which  damage  is 
the  effe^l  of  the  other  parties  injuftice,  who  extorts  it 
by  the  ufe  of  force.  I  cannot  therefore  fee  what  grounds 
there  can  be  to  imagine,  that  God  accepts  fuch  a  vow, 
unlefs  we  would  make  him  a  party  in  the  injuftice,  and 
fuppofe,  that  he  confents  to  the  damage,  which  muft  be 
fuftained  by  the  performance  of  it. 
Effed  of       XVI.    P  Whatever  effedl  there  is  in  an  oath,    merely 

an    oath  •     r  i  •    o_ 

does    not  as   an  oath,     or  as  it  lubjeccs  the  juror  to  the  guilt  of 

extend  to  pg^jury,    if  he  fallifys,    this  effedl  does  not  defcend  to 
the  juror  s  f^     ^      J ^  ■>   ' 

heirs.  the  heirs  of  the  juror.  It  has  indeed  been  fhewn  elfe- 
where,  that  as  far  as  any  contra(St,  which  has  been  con- 
firmed by  an  oath,  afFcdls  the  goods  of  the  juror,  fuch 
contradl  will  bind  his  heirs.  But  then  it  does  not  bind 
them  under  the  penalty  of  perjury  :  becaufe  an  oath  is 
a  perfonal  appeal  to  God  ;  it  is  an  a6t,  by  which  the 
perfon,  who  makes  this  appeal,  imprecates  the  divine 
difpleafure  upon  himfeif,    or  renounces  for  himfelf  the 

P  Grotius  ibid.  §  XVII. 
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divine  favour,  if  he  does  not  perform  what  he  fwears 
to  :  and  confequently  the  penalty  of  incurring  the  di- 
vine difpleafure,  or  of  forfeiting  the  divine  favour,  if 
the  oath  is  not  kept,  is  merely  perfonal,  or  does  not  af- 
fecfl  the  jurors  heirs. 

A  man  may  endeavour  to  extend  this  penalty  far- 
ther, by  wifliing  a  curfe  upon  his  heirs,  by  imprecating 
the  divine  difpleafure  upon  them,  or  by  renouncing  the 
divine  favour  towards  them,  if  they  do  not  perform  what 
he  has  fworn  to.  But  whatever  fear  fuperftition  may  pro- 
duce in  them  upon  account  of  fuch  an  execration  ;  it  is 
very  evident,  that  reafon  and  religion  would  Ihew  it  to 
be  impoilible  for  any  one  to  renounce  the  favour  of  God 
and  the  hopes  of  his  mercy  for  any  one  but  himfelf ;  and 
confequently  that  the  penalty  of  perjury  is  confined  whol- 
ly to  himfelf,  however  he  might  endeavour  to  extend  it 
to  his  heirs.  ^ 

XVII.  When  we  threaten  to  do  any  caufelefs  harm,  9^*^^^   ^^ 

•^      ^  do     harm 

and    fwear  to    put    thofe    threatenings  in   execution  ;  not    bind- 
it  is  plain  that  fuch  an  oath  confers  no  right  at  all  up-  \"f^.^ 

X  <j  i  VOW  &• 

on  any  one.  It  certainly  confers  no  right  upon  the  per- 
fon  who  is  to  fuffer  this  harm  ;  or  if  we  could  ima- 
gine it  to  confer  any,  we  may  be  fure  ic  is  fuch  a  right 
as  he  very  readily  gives  up ;  becaufe  we  are  fure  that 
he,  like  all  other  men,  is  delirous  to  keep  free  from 
fuffering  harm.  And  if  we  have  engaged  to  do  him 
this  harm  by  a  promife  made  to  fome  third  perfon, 
which  promife  we  have  fworn  to  ;  this  promife  is  void. 
If  therefore  we  apprehend  ourfelves  to  be  bound  unto  # 

the  penalty  of  perjury  to  do  fuch  harm,  it  muft  be  by  ' 
an  obligation  to  God,  in  the  way  of  a  vow.  But  the  . 
matter  of  fuch  oaths,  even  in  this  view  of  them,  will 
always  be  fufficient  to  fet  them  afide  ;  fince  we  may  be 
certain  that  God  does  not  accept  them.  So  that  the 
juror,  though  he  is  guilty  of  profaning  God's  name  by 
thus  fwearing,  is  not  guilty  of  perjury  by  not  doing  what 
he  has  fworn. 
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CHAP.     XV. 


Of  Marriage. 

I.  Marriage  what,  II.  Polygamy  inconfiftent  with  the  nO" 
tion  of  marriage.  III.  The  cafe  of  polygamy  under  and 
before  the  Mcjaic  law,  IV*  Polygamy  forbidden  by  the 
gofpel,  V.  Divorce  forbidden  by  the  lanv  of  nature, 
VI.  In  what  manner  adultery  diffolves  marriage,  VII.  /// 
ufage  does  not  make  a  marriage  void,  VJII.  A  fecond 
marriage  is  a  nullity y  where  a  former  fuhftfls.  IX.  Want 
of  confummation  in  what  inflances  it    voids  a  marriage, 

X.  Marriatres    between    relations    how    made    invalid, 

XI.  Force  may  male  a  marriage  a  nullity,     XII.  The  ef- 
feEls  of  an  error  in  the  contract  of  marriage,  XIII.  Want 

of  parents  co^fent  not  always  fiifficient  to  make  a  mar- 
riage void.  XIV.  Hufhands  authority  whence  it  arifes, 
XV.  What  concubinage  is  a  good  atid  valid  marriage. 

Marriage  I.  T^^  /C  ARRIAGE  is  a  contract  between  a  man  and  a 
J-yX  woman,  in  which  by  their  mutual  confent 
each  acquires  a  right  in  the  perfon  of  the  other,  for  the 
purpofes  of  their  mutual  happinefs  and  of  the  produc- 
tion and  education  of  children.  Little,  I  fuppofe,  need 
be  faid  in  fupport  of  this  definition  ;  as  nothing  is  af- 
firmed in  it  but  what  all  writers  upon  natural  law  feem 
to  agree  in.  I  have  mentioned  indeed  no  more  parties, 
than  a  man  and  a  woman  :  but  I  would  not  be  under- 
ftood  by  this  way  of  expreffing  myfelf  to  take  it  for 
granted  in  the  definition  of  marriage,  that  it  Is  natural- 
ly unlawful  for  the  fame  man  to  marry  more  women 
than  one  :  this  expreffion  is  confiftent  enough  with 
fuch  polygamy  j  becaufe  ifhemarrys  ever  fo  many,  each 
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contract  Is  only  between  a  man  and  a  woman.  I  have 
defined  marriage  to  be  a  contrail ;  becaufe  mere  cohabi- 
tation is  never,  that  I  know  of,  called  by  this  name. 
And  the  ends  or  purpofes,  which  I  have  affigned  ;  the 
mutual  happinefs  of  the  parties,  and  the  produ(Slion  and 
education  of  children  ;  feem  on  all  hands  to  be  looked 
upon  as  the  moft  natural  ends  of  this  contrail.  We  will 
therefore  proceed  to  confider  what  determination  this  no- 
tion of  marriage  will  lead  us  to  in  fome  of  the  principal 
cjueftions  relating  to  it. 

n.  '^  The  chief  points,   about   which  moralifts  differ,  Poly;jamy 
are  polygamy  and  divorce.     Some  contend  that  the  law  1,^"  with 

of  nature  does  not  make  it  neceiTarv,  for  only  one  man   ^^^^  notioa 

.        .  "  .  of    marri- 

and  one  woman  to  be  partjes  m  the  marriage  contrail,  age. 

but  allows  the  fame  man  to  engage,  in  this  manner, 
and  for  thefe  purpofes,  with  as  many  women,  as  he 
finds  convenient.  And  they  contend  farther,  that  the 
fame  law  does  not  require  this  contract  to  be  perpetual, 
but  allows  it  either  to  expire  at  fuch  a  time  as  the  par- 
ties fhall  agree  upon  at  firfl,  or  to  be  difTolved  at  any 
time  by  their  mutual  confent.  Others  maintain  on  the 
contrary,  that  the  law  of  nature  forbids  polygamy,  or 
does  not  allow  a  man  to  marry  a  fecond  wife,  whilil 
the  firft  is  living  ;  and  that  the  fame  law  likewife  for- 
bids divorce,  or  does  not  allow  the  contrail  of  marriage 
either  to  be  made  temporary  from  the  firft,  or  to  be 
diffblved  at  the  difcretion  and  by  the  confent  of  the  par- 
ties afterwards. 

We  will  firft  examine  the  queftlon  concerning  poly- 
gamy. And  in  order  rightly  to  underftand  this  matter 
it  will  he  neceflary  to  obferve,  that  whatever  is  incon- 
fiftent  with  the  right,  which  each  party  gives  to  the 
other,  by  the  contrail  of  marriage,  is  inconfiftent  with 
the  contract  itfelf,  and  cannot  be  confidered  as  a  part 
or  condition  of  it.     And  fince  the  law  of  nature  forbids 

«,  GrotiusL.  II.  Cap.  V,  §  IX. 
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U3   to  break   our  contraifts ;    it  follows,    that   fuppofing 
polygamy  is  inconfiftent  with  what  we  agree  to   in  the 
contract  of  marriage,    with    the  right    which   each  party 
gives    the   other    in   his   or  her   perfon,   then  polygamy 
mull  be  inconfiftent  with  the  law  of  nature.     The  man 
and  the  woman,   who   are  the  parties   in    a   contract   of 
marriage,    give  to    each   other    a   mutual  right  in  their 
refpeclive  perfons.    What  right  the  man  naturally  has  in 
the  perfon  of  the  woman,   or  the  woman   in  the  perfon 
of  the  man,  is  to  be  determined  by  the  natural  ends  or 
purpofcs  for  which  this  mutual  right  is  given.     If  then 
upon  examining  this   right  by  thofe   ends   or  purpofes, 
it  fhall  be  found  to  be  inconfiilent  with  polygamy  ;    the 
confequence  will  be,  that  by  entering  into   a  contract  of 
marriage,    or    by  giving  each  other  fuch  a  right,    they 
have  precluded  themfelves  from  polygamy  by  the  very 
adt  of  marrying,  though  they  fhould  not  preclude  them- 
felves in  exprefs  terms.     Becaufe  it  is  impoffiblc  to  fup- 
pofe  them  to  will  or  intend  contrarieties  at  one  and  the 
fame  time  :  if  they  have  a  will  or  intention  to  give  each 
other  fuch   a  mutual   right   in   their  refpective  perfons, 
this  will   or   intention  effeclually   precludes  them  from 
willing  or  intending,  at  the  fame  time,  whatever  is  con- 
trary to  fuch  right.     We  may  go  one  ftep  farther.     As 
the   liberty  of    polygamy   is   tacitly  taken  away   by  the 
contradl  of  marriage,  when   nothing  is  particularly  faid 
about  it,    fuppofing,    that   upon   enquiry   we    find    fiich 
liberty  to  be  inconfiftent  with  the   mutual  right    confer- 
red by  the  parties ;    fo  likewife,   upon    the  fame  fuppofi- 
tion,    the  parties  cannot  give  each  other  this    hberty  by 
any  exprefs  conditions   annexed  to  the  contradl  for  this 
purpcfe,  at  the  time  of  making  it :  becaufe    if  the   con- 
tract itfelf  is  binding,  all  conditions,  which  are  incon- 
liftent  with  the  obligations  of  fuch  contrail,  are   void  ; 
or  if  on  the  other  hand  thefe  conditions  are  confidered 
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as  binding,  then  they  will  fet  afide  the  contrail  or  make 
that  void  :  fo  that  wherever  there  is  a  valid  marriage, 
it  takes  away  the  liberty  of  polygamy  or  makes  it  un- 
lawful ;  and  wherever  the  man  and  the  woman  have  fo 
contradled  as  to  allow  of  polygamy,  if  I  may  call  it  fo, 
there  is  no  valid  marriage.  In  order  therefore  to  fhew, 
that  polygamy  is  naturally  unlawful,  or  that  the  parties, 
by  their  mutual  confent  in  marriage,  have  precluded 
themfelves  from  the  liberty  of  marrying  any  one  elfe, 
whilft  this  contrail  continues  in  force  ;  we  are  to  fhew, 
that  it  is  inconiiftent  with  the  mutual  right,  which 
each  of  them  has  confented  to  give  the  other  in  his  or 
her  perfon. 

Polygamy  may  be  confidered  as  of  two  forts;  it  is 
cither  a  contract  of  marriage  of  one  woman  with  any 
number  of  men  more  than  one  :  or  a  like  contract  of 
one  man  with  any  number  of  women  more  than  one. 
As  to  the  firft  fort  of  polygamy ;  I  do  not  find,  that 
the  writers,  who  favour  polygamy  the  moft,  undertake 
to  defend  it.  They  feem  to  be  agreed  in  maintaining, 
that  the  fame  woman  ought  not,  at  the  fame  time,  to 
have  more  hufbands  than  one  ;  or  that,  in  marriage, 
the  woman  is  naturally  obliged  to  give  the  man  fuch  a 
full  right  in  her  perfon,  for  the  purpofes  of  marriage,  as 
not  to  leave  herfelf  at  liberty  to  difpofe  of  her  perfon, 
for  the  fame  purpofes,  to  any  one  elfe,  whllfl  he  Is 
living.  We  may  therefore  take  it  for  granted,  that  a 
woman,  when  llie  marries  a  man,  binds  herfelf  not 
to  have  children  by  any  one  elfe,  and  to  contrive  only 
for  his  happlnefs,  as  a  hufband,  excluiively  of  all 
others ;  that  flie  binds  herfelf  to  admit  none  befldes 
him  to  fhare  in  her  bed,  or  in  her  conjugal  affection . 
This  then  being  allowed  to  be  the  obligation  on  the 
womans  part,  there  cannot  at  firft  fight,  one  would 
think,  appear  to  be  any  reafon  for  imagining  the  obllga- 
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tion  on  the  man's  part  to  be  different  from  it.  When  two 
people  gives  each  other  a  mutual  right  in  their  refpec- 
tive  perlbns  ;  the  moft  natural  conclufion  is,  that  the 
right  given  is  equal  on  both  fides  ;  if  there  is  no  ex- 
prefs  referve  to  the  contrary.  Whatever  liberty,  the 
wonian  parts  with  for  the  benefit  of  the  man  ;  it  is  na- 
tural, that  he  fhould  receive  an  equivalent  from  him, 
or  that  he  fhould  part  with  as  much  liberty  for  her  be- 
nefit. Unlefs  therefore  fome  exception  is  particularly 
agreed  upon  between  them  j  he  mufl  be  underflood  in 
marriage  to  give  her  the  fame  right  in  his  perfon, 
which  flie  gives  him  in  hers  ;  that  is,  a  full  right  to  it 
for  the  purpofes  of  having  children,  and  of  their  mu- 
tual happinefs  ;  fo  as  to  make  the  effect  of  the  con- 
tra<ri:  the  fame  on  his  fide,  and  on  hers,  by  binding  him- 
felf  not  to  admit  any,  belides  her,  to  fhare  either  in  his 
bed,  or  in  his  conjugal  affe6lion. 

It  may  be  faid  indeed  in  reply  to  this  conclufion,  or 
rather  to  the  premifes  from  whence  it  is  deduced ;  that 
the  reafon,  which  lays  the  woman  under  reflraint  in 
this  particular,    does  not  extend  to  the   man.  She  is  not 
allowed    to  have  more  hufbands    than   one ;   becaufe  if 
fhe   had,    amongft    many   hufbands,  it    would  become 
uncertain,  to  which  of  them  any  child   or   children  of 
hers  belong.  Whereas  there  is  no  danger  of  any  uncer- 
tainty, in  the   iffue,    from  a  man's  having  more  wives 
than  one  :  becaufe  each  of  the  wives  cannot  but  be  fure 
which  child  is  her  own,  and  which  is   anothers.       But 
when  this  is  urged  as  a  reafon,  why,  though   the  man 
has  naturally  an  exclufive  right  to  the  perfon  of  his  wife, 
yet  we  cannot  from  thence  conclude,  that  the    woman 
has   likewife  naturally  an  exclufive  right  to  the  perfon 
of  her  hufband  ;  they  who  urge  it,   fhould  remember, 
that    afcertaining  the  iffue   of  the  man,  is  (6    far  from 
being  the  only  end,  that   it   is  not   the  principal  end, 
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which  even  he  propofes  ;  and  much  lefs  can  we  imagine 
the  woman  to  have  no  other  end  in  view,  but  to  make 
the  man  certain  what  children  are  his.  And  nothing  is 
plainer,  than  that  the  nature  of  an  obligation,  ariling 
from  a  contract,  can  never  be  determined  by  a  conft- 
derat'on,  which  is  but  a  fecondary  one  in  the  intention 
of  one  of  the  parties,  and  which  never  entered  at  all  into 
the  intention  of  the  other.  The  principal  end  of  each 
party  is  the  production  of  children  from  the  body  of  the 
other,  and  the  happinefs,  which  each  expeccs  in  the  con- 
jugal afFe6lion  of  the  other.  But  if  thefe  are  the  ends, 
which  they  mutually  propofe  in  contra6ling  to  be  man 
and  wife,  it  can  never  be  fliown,  that  the  woman,  ex- 
clufive  of  all  others,  has  not  the  fame  right  to  have 
children  of  his  body,  and  to  enjoy  his  conjugal  affection, 
that  the  man,  exclufive  of  all  others,  has  to  have  chil- 
dren of  her  body,  and  to  enjoy  her  conjugal  affe(Slion. 
The  happinefs  of  the  woman  is  of  as  great  importance 
to  her,  as  the  happinefs  of  the  man  is  to  him  :  and  fhe 
is  under  no  previous  obligation  to  confult  his  happinefs 
either  folely  or  principally,  any  more  than  he  is  to  confult 
hers.  There  is  therefore  no  natural  reafon  for  imagin- 
ing, that  the  contra(ft  of  marriage  fliould  have  his 
advantage  more  in  view  than  hers,  or  give  him  a  greater 
advantage,  than  it  gives  her.  If  each  party  has  an  equal 
advantage  in  view,  they  confent  only  upon  condition  of 
obtaining  an  equal  advantage  :  and  their  confent  upon 
thefe  terms  will  not  make  the  obligation  of  one  of  them 
different  from  the  obligation  of  the  other. 

The  only  way  therefore,  that  is  left  to  make  poly- 
gamy lawful  on  the  mans  part  is  by  fome  exprefs  condi*» 
tion  annexed  to  the  contra<n:.  But  fuch  a  condition,  if 
it  is  inconiiftent  with  the  ends  propofed  in  the  contract:, 
cannot  be  annexed,  fo  as  to  be  binding  on  tiie  woman, 
j^    without   deftroying  the    contract.       Now  the  happinefs 
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of  the  parties  in  their  married  ftate  is  one  of  of  the  prin- 
cip.U  ends  of  marriage.       But  if  domeftic  happinefs   for 
herfelf  is  the  end,  which  the  woman  propofes,  and  which 
engages  her  to  enter  into  the  contract  of  marriage  ;  (lie 
confents  no  otherwile  to  give  the  man  a  right  to  her 
perlon,    but  upon    condition     of   his     obhging    himfelf 
to  contrive  for  her  quiet  and  happinefs  in  the  marri- 
ed ftate,     as     far  as  he  is  able.       It  is  unnatural    and 
abfurd  to  fuppofe,  either  that  the  women  has  not  this  in 
view,  or,  if  fhe  has,  that  flie  fliould  confent  to  give  him 
a  right  to  her  perfon  upon  any  other  terms.     And  if  the 
man  confent  to  take  her  upon  thefe  terms,  it  is  evident 
what  obligations  arifcs  on   his  part  from   fuch   confent. 
Now  no  reafon  can  be  given,  why  the  contract  of  mar- 
riage   fhould   not    be    fo    far  hke   other   contracts,  that 
whatever  difcharges  the  parties  on  the  one  fide  from  their 
obligation,  fhould  at  the  fame  time  difcharge  the  parties 
on  the  other  fide  from  theirs,  and  make  the  whole  con- 
trail a  nullity.     But  this  is  the  effect  of  a  hberty  of  poly- 
gamy   granted  to  the    man,    even    with    the    exprefs 
confent  of  the  woman  :  it    releafes    him   from   the  na- 
tural  obligation  of  promoting  her  domeftic    happinefs, 
as  far  as  is  in  his  power :  and  confequently,    by  releafing 
him  from  his  obligation,     it  makes  the  contract  itfelf  a 
nullity  from  the  beginning.      So  that,    notwithflanding 
where  there  is  fuch  a  liberty,    there  may  be  cohabita- 
tion, there  can  be  no  marriage.     I  need  not,    I  fuppofe, 
fet  forth  the  jealoufies  and  quarrels,     which  are  almoft 
unavoidable,    where  the  fame  man  has  more  wives  than 
one  :    the   fact,    without    enlarging  upon   it,   is  evident 
enough  to  convince  us,    that  he,    who  fhali  thus  coha- 
bit at  the   fame  time  with  a  number  of  women,    is  far 
from  making  the  beft  provifion,     that  he   can,    for  the 
domeftic   happinefs  of  any  one  of  them.     Taking  then 
this   fact  along  with  us,    we  may  fee  how  little  force 


C.  XV.  N  A  T  U  R  A  L     L  A  W.  321 

there  is    in  what  is  fometimes  urged   in  favour  of  poly- 
gamy;      that  no  injury  is  done   to  the   former  wife  by 
marrvina  a  fecond  in  her  life-time,    if  fhe  has   confcnted 
to  it ;    fince  the  hufoand  cannot  do  her  an  injury  by  giv- 
ing her  only  a  part  of  his  afFedlion,   when  flie  has  before- 
hand agreed   to  let  him  divide  his  afFc6licn  between  her 
and  others.      The  effect  of  allowing  fuch  a  liberty  to  him 
would  not  be  to  make   it  lawful  for  him  to  enter   into  a 
fecond   marriage,     the    firil:     ftill    continuing    in    force, 
but  to  fet  the  firil  marriage  itfelf  afide  from  the   begin- 
ning,     and   to   make    it    no    marriage  at  all.     We  are 
mifled  by  calling  it  a  confent    to  be  fatisfyed  with  only 
a  part  of  his  a{ie<Stion    j    it  is  a  confent  to  give  him  the 
power  of  making    her  happy  or  unhappy,   jufl  as  his 
own  intereft  or    caprice  fhall  direct  him.      If  we  put  a 
liberty  of  polygamy,     allowed    by   the   woman    to    the 
man,    into  thefe   terms,    the    effe<Sl,    that  it  would  have 
upon    a    contract      of      marriage    by    being   joined    to 
fuch  contrail,     will   appear  more   evidently.      The  m.an 
and   woman  in  the  contradt  of  marriage  have  their  mu- 
tual happinefs  in  view,    and  this  mutual  happnefs  is  the 
end,    which  determines  them  to  enter  into  fuch  a  con- 
tract :    each  party  therefore  is  underftood  to   give   the 
other,  by  the  contrail,    a  right  in  his  or  her  perfon  upon 
condition  only,  that  each  fhall  be  bound  to  promote  the 
happinefs  of  the  other  :  but  the  woman  in  the  mean  time 
confents-,  that  the  man  fliall  be  at  liberty  to  follow  his  own 
humour,    and  to  make  her  happy  or  unhappy,    as  that 
humour  fhall  lead   him.      Such  a  condition  as  this  is  fo 
plainly  contrary  to  his  part  of  the  obligation  in  marriage, 
that  it  is  impofEble  for  the  marriage  and  the  condition  to 
fubfift  together :    if  the  marriage  is  valid,    the  condition 
muft  be  void  ;    if  the  condition  is  binding  on   her  part, 
who  grants  it,  the  marriage  muft  be  a  nullity. 

I  fay  farther,  that  the  woman   is  bound  in  confcience 
to  ftlpulate  for  the  entire  affection  of  her  hufband,  and 
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that  file  puts  it  out  of  her  power  to  do  her  duty, 
if  flie  confents  to  be  his  wife  upon  any  other  terms.  Her 
confent  to  be  his  wife  certainly  implies,  that  (he  con- 
fents to  have  children  by  him.  And  as  the  produdlion 
of  children  is  neceflarily  attended,  on  the  part  of  the 
mother,  as  well  as  of  the  father,  with  the  duty  of  pro- 
viding for  them,  and  educating  them  in  the  beft 
manner,  that  Ihe  can  ;  ihe  puts  it  out  of  her  power  to  do 
her  duty,  if  fhe  agrees  to  have  children  upon  any  terms, 
which  will  put  it  out  of  her  power  to  provide  for  them 
and  educate  theui,  fo  well  as  flie  might  have  done.  But 
certainly  flie  will  not  be  able  to  provide  for  them  and 
to  educate  them,  fo  well  as  fhe  might  have  done,  if  fhe 
confents  to  let  him  divide  his  affections  between  her 
and  other  women,  and  confequently  between  her  children 
and  theirs.  Upon  this  principle,  a  liberty  of  polygamy, 
annexed  to  a  marriage,  muft  at  firft  fight  be  wrong  : 
and  perhaps  upon  a  clofer  infpe6tIon  fuch  a  condition 
will  be  found  to  be  void.  The  duty  of  the  mother  to 
provide  for  and  educate  her  children  may  indeed  be 
fuppofed  to  be  of  the  imperf  cl  fort  *,  and  if  it  is,  a 
fimple  tranfgreffion  of  fuch  duty  in  any  act  would  not 
be  fufficient  to  make  that  act  void.  But  in  the  cafe 
fuppofed  the  mother  does  more  than  fimply  tranfgrefs 
her  duty  ;  fhe  takes  from  herfelf  the  power  of  difcharg- 
ing  it  :  and  the  law  can  never  allow  the  validity  of  an 
a<St,  by  which  the  agent,  if  the  a6t  was  valid,  would  be 
no  longer  obliged  to  obey  the  law. 

Before  we  leave  this  fubjeft,  it  may  be  worth  our 
while  to  look  back  to  their  opinion,  who  contend, 
that  polygamy  on  the  part  of  the  woman  is  unlawful 
upon  this  principle,  that  if  fhe  was  to  have  more 
hufbands  than  one,  the  ifTue  would  be  uncertain,  and 
the  man  might  place  his  affection,  or  employ  his  care, 
or  beftow  his  goods,  upon  children  which  are  not  his  ; 
or  might  on  the  other  hand   be  wanting  in    feme   o^ 
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thofe  duties  to  his  own  chiMren;  as  not  having  fufficient 
evidence,  which  children  Ihe  had  by  him,  and  which  by, 
fome  other  of  her  hulbands.  It  is  ftrange,  that  this 
fliould  be  thought  a  fufficient  reafon  in  the  nature  of 
the  thing  to  bar  the  man  againft  allowing  th  e  woman 
a  hberty  of  having  more  huibands  than  himfelf ;  and 
yet  that  a  like  reafon  ftiould  not  be  fufficient  to  bar  the 
woman  againft  allowing  a  liberty  of  the  fame  fort  to 
the  man.  If  it  is  matter  of  duty  In  him  to  fecure  all  the 
benefits  in  his  power  to  his  o?/n  children  ;  it  muft  be 
as  much  matter  of  duty  in  her  to  fecure  all  the  bene- 
fits in  her  power  to  her  own  children  ;  which,  as  we 
have  already  feen,  ffie  does  not  do,  if  flie  allows  him, 
whilft  fhe  has  aright  in  his  perfon,  to  have  children  by 
another  woman, 

-*H     ■«    ,     -  >       TV  V  p  ■         '  ^  ,    ^ 

"What  is  mod  apt  to  miilead  us  in  this  enquiry  Is, 
that  only  two  perfons  are  concerned  In  each  feparate 
contract  of  marriage  ;  for  which  reafon  we  conclude 
that  they  may  model  the  contrail,  as  they  pleafe, 
without  Injuring  any  one  :  no  other  perfon  Is  injured 
by  any  conditions,  which  they  two  agree  upon  ;  be- 
caufe  no  other  perfon  has  any  thing  to  do  in  the  con- 
trail, or  In  any  conditions,  which  relate  folely  to  them- 
felves  :  and  neither  of  them  can  be  injured  by  fuch 
conditions  or  refervations  ;  becaufe  they  are  fuppofed 
to  be  made  with  the  joint  confent  of  them  both.  If 
then  there  is  no  Injury  done  to  any  perfon  by 
polygamy,  it  may  be  thought  Impoffible  to  prove, 
that  the  law  of  nature  forbids  It.  But  in  this  way  of 
reafoning  In  defence  of  polygamy  there  is  a  great 
miftake.  In  order  to  fliew,  that  the  law  of  nature  for- 
bids it,  there  is  no  occafion  to  fhew,  that  any  perfon 
is  injured  in  the  firft  inftance  by  a  liberty  of  pracftif- 
ing  It.  Inftead  of  attempting  to  fhew  the  unlawfulnefs 
of  it  in  this  method,  we  compare  fuch  a  liberty  with 
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the  notron  of  the  marriage  contract  ;   and  if  we  find, 
that   polygamy   and  the    marriage    contra£l  are  incon- 
fiftent   with    one  another ;    the  conclufion  is,    that  the 
nature    of  this  contract    fo   forbids   polygamy,    that  the 
contract  of  marriage  and   a  liberty  of     polygamy  cannot 
fubfift  together.       The   confequence   of  which  is,    that 
though  the  woman  endeavours  by  her  confent   to   make 
the  man's  fubfequent  marriage    lawful,    it    is  not    in  her 
power  :     as    the    former    contract    between    them    two 
has    taken  from   hirai      the    liberty    of  entering  into  a 
fecond    marriage,   fo  it  has  taken  from  her    the  power 
of  giving  him  fuch  a  liberty.     They  muft   either  agree 
to    make    their    former    m.arriage    void  :     or    otherwife 
this    former    marriage,    if  it    continues    in   force,    will 
make   his   fubfequent  marriage   with   any  other  woman 
a    nullity.     W;iether   they    could    by    mutual   confent 
dfTolve  their  marriage  is  another  queftion  :  but  whether 
they  could  or  not,  polygamy  would   ftill  be  inconfitlent 
with  the  marriage  contract,  and  would,  by  the  nature  of 
that  contra<ft,  be  rendered  impoffible  :  for  if  they  could 
diffvjlveit,  then  the  fecond  woman,  that  he  takes,  would 
be    his  only  wife ;   and    if  they  could  not  difTolve  it,  he 
could  have  no  wife  befidcs  the  firH:,  as  long  as  flie  lives. 
I  am  aware  it  may   be  objected   here,   that   allowing 
all,   which  has  been   urged,  to  be  true,   it   would    only 
prove  the  impofllbility  of  polygamy,    and  not   the  un- 
lawfulnefs  of  it.     But  we  may  obferve  in  anfwer  to  this 
objection,  tliat  if  it  proves  thus  much,  it  proves  enough 
for  our  purpofe  ;  it  proves  that  the  law  of  nature  does 
not   allow   the   fame   man   to   marry   a   fecond   woman, 
whiirt  hi     firft  is   living  and   continues  to  be   his   wife  ; 
and  confequently,    that  his    cohabitation  with  fuch   fe- 
cond  woman,   under  the  pretence   that  flie  is  his  wife, 
mud   be   unlawful.     However   it   is   to  be  remembered, 
that   one   of  the   arguments,  by  which  v/e  have  fliewn, 
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that  it  is  not  in  the  power  of  the  wife,  even  by  her 
own  confent,  to  grant  the  huiband  a  Hberty  of  poly- 
gamy, was  taken  from  the  nnlawfulnefs  of  fuch  con- 
fent, from  the  inconliftence  of  it  with  the  duty  to  her 
future  children,  which  duty  fhe  undertakes  by  con- 
fentjng  to  have  children  :  for  we  Ihewed  that  her  con- 
fent to  a  condition  of  this  fort  would  therefore  be  void, 
becaufe  it  has  a  continued  vicioufnefs  adherin.or  to  it  ; 
as  it  takes  away  her  power,  or  fets  afide  her  natural 
obligation,  of  providing  for  her  children  and  educating 
them  in  the  beft  manner  that  (he  can. 

III.  The  authority  of  the  law  of  Moles,   the  pra<ftice  ^, 

^  '  r  The     cafe 

of  the  patriarchs,  who  lived  before  that  law  v/as  given,  "f  poly- 
and  of  the  Ifraelites,  who  lived  under  it,  are  commonly  ^erthc""' 
urged  in  favour  of  the  natural  lawfulnefs  of  polygamy.  Moiak 
It  would  however  be  necelTary  for  them,  who  urge  the  i,efJrek 
authority  of  the  law  of  Mofes,  in  this  queRion,  to  in- 
form themfelves,  how  far  the  precept,  vv-'hich  they  com- 
monly produce  as  an  evidence  of  its  allowing  poly- 
gamy, relates  to  this  practice.  The  law  fays,  —  '  If  a 
man  have  two  wives,  one  beloved  and  the  other  hated ; 
and  they  have  born  him  children,  both  the  beloved 
and  the  hated ;  and  if  the  hrft-born  fori  He  hers,  that 
was  hated  ;  then  it  fhall  be,  when  he  niaketh  his  fons 
to  inherit  that  which  he  hath,  that  he  may  not  make 
the  fon  of  the  beloved  firft-born,  before  the  fon  of  the 
hated,  which  is  indeed  the  firil-born  :  but  he  fhall 
acknowledge  the  fon  of  the  hated  for  the  firft-born,  by 
giving  him  a  double  portion  of  all  that  he  hath.  —  As 
the  law  feems  here  to  make  a  provifion  againft  an  in- 
convenience, which  might  arife  from  the  practice  of 
polygamy,  they,  who  favour  the  natural  lawfulnefs  of 
fuch  practice,  infer,  that  the  Mofaic  law  mufl:  have 
•allowed  of  it  j  fmce  no  law  can  be  fuppofed  to  guard 
againft  the  confequences  of  any  pra^ice,    if  it   did   not 
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allow  the  pra£lice  itfelf.  But  in  this  inference  from  the 
paffage  before  us,  they  plainly  take  for  granted,  that 
the  beloved  and  the  hated  wives  muft  both  of  them  be 
living  at  the  fame  time  :  whereas  neither  the  words 
nor  the  defign  of  the  law  make  fuch  a  fuppofition 
ncceflary.  The  inconvenience  here  guarded  againft 
might  as  eaiily  happen,  and  might  be  as  proper  to  be 
guarded  againft,  if  the  wife,  whom  he  hated,  was 
dead,  before  he  married  the  other,  whom  he  loved  ;  as  if 
both  of  them  were  alive  together.  It  may  be  faid  indeed, 
that  fuch  an  interpretation  of  the  palTage  inverts  the  or- 
der, in  which  the  wives  are  mentioned :  for  the  beloved 
wife  is  mentioned  firft  in  the  precept ;  whereas  the  inter- 
pretation fuppofes  her  to  have  been  the  fecond.  But  this 
is  a  very  weak  objection  :  there  is  no  reafon  for  fuppofing, 
that  the  lawmaker,  in  mentioning  the  two  wives,  muft 
necefTarily  obferve  the  order,  in  which  the  man  was  mar- 
.  Tied  to  them  :  nay  the  fa£l:,  as  it  is  here  ftated,  feems 
rather  to  imply,  that  he  was  firft  married  to  the  hated 
wife  \  for  the  eldeft  fon  is  fuppofed  to  be  hers. 

This  interpretation  will  appear  the  more  probable, 
if  we  compare  this  precept  with  another,  that  is  to  be 
found  in  the  fame  law.  —  •  neither  fhalt  thou  take  a 
wife  to  her  fifter  to  vex  her,  to  uncover  her  nakednefs 
befides  the  other  in  her  life  time.  —  This  paftage  is 
rendered  in  the  margin  —  Thou  flialt  not  take  one  wife 
to  another,  &c  —  And  the  leaft  acquaintance  with  the 
original  language  will  inform  us,  that  the  words  will 
very  well  admit  of  this  marginal  tranflatlon.  Indeed,  if 
we  attend  to  the  precept  itfelf,  we  fhall  find,  that  the 
beft  rules  of  interpretation  requires  us  to  tranflate  it  in 
this  manner.  The  reafon  of  the  law  extends  not  only 
to  the  marriage  of  the  firft  wifes  fifter,  but  to  che  mar- 
riage of  any  other  woman,  befides  the  firft  wife.  The 
reafon  of  the  law  is,    that  the  firft  wife  might  not  be 

*I.cvit.XVIII.  ig. 
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made  unhappy.  And  certainly  flie  would  be  at  leaft  as 
likely  to  be  made  unhappy  by  his  marriage  with  a 
woman,  who  was  not  at  all  related  to  her,  as  by  his 
marriage  with  her  own  lifter.     If  then  the  obligation  of  ' 

the  law  ought  to  be  extended  as  far,  as  the  reafon  of  it 
extends,  we  muft  look  upon  this  palTage  as  a  prohibition 
of  polygamy.  Another  rule  of  interpretation  is,  that  a 
law  ought  to  be  underftood  in  fuch  a  fenfe,  as  will  give 
fome  meaning  to  all  the  words  of  it.  But  if  we  fuppofe 
this  precept  to  relate  only  to  the  marriage  of  two 
.iifters,  and  the  law  elfewhere  forbids  fuch  marriage  uni- 
verfally,  without  coniidering  whether  the  former  lifter 
is  living  or  dead,  the  words  —  in  her  life  time  —  will 
have  no  meaning  or  a  very  improper  one.  Unlefs 
they  imply,  that  a  man,  after  the  death  of  his  wife, 
might  marry  her  lifter,  they  will  have  no  meaning  :  and 
if  they  imply  this,  their  meaning  will  be  an  improper 
one  ;  becaufe  it  will  make  this  precept  inconliftent  with 
what  is  to  be  met  with  in  other  parts  of  the  law.  But  - 
if  this  precept  relates  to  polygamy,  the  words  have  a 
clear  meaning  ;  they  were  added  to  Ihew,  that,  though 
a  man  might  not  marry  a  fecond  wife  in  the  life-time 
of  the  firft,  yet  the  lawmaker  did  not  defign  to  forbid 
his  marrying  a  fecond  wife,  after  the  firlt  was  dead. 
It  muft  be  owned  indeed,  that  the  law  does  not  elfe- 
wliere  exprefsly  forbid  the  marrying  of  a  wife's  lifter, 
fuppofing  the  wife  to  be  dead ;  but  it  forbids  fuch  mar- 
riage by  neceftary  confequence.  In  the  ^  Book  of  Levit- 
icus the  feveral  degrees  of  confanguinity  and  affinity, 
which  bar  marriage,  are  enumerated  ;  and  all  of  them 
are  defcribed  on  the  part  of  the  man ;  that  is,  the  law 
declares,  that  a  man  fhall  not  marry  a  woman,  if  fhe 
{lands  in  fuch  or  fuch  a  relation  to. him.  But  we  may 
infer  by  necclTary  confequence,  that  whatever  degree  of 
confanguinity  or  affinity  renders  it  unlawful  for  a  man 
tLevit.  XVni.6,  7,  8,  &c. 
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to  marry  a  woman,  the  fame  degree  would  In  the  in- 
tention of  the  law-maker  render  it  unlawful  for  a  woman 
to  marry  a  man.  Thus  for  inftance,  the  law  fays 
^-  Thou  flialt  not  uncover  the  nakednefs  of  thy  fathers 
or  thy  mothers  filters,  that  is,  a  man  Ihall  not  marry 
his  aunt  —  muft  not  we  conclude  from  hence,  though 
the  law  has  not  exprefsly  faid  it,  that  it  was  equally 
unlawful  for  a  woman  to  marry  her  fathers  or  her 
mothers  brother,  that  is,  to  marry  her  uncle  ?  In  like 
manner,  wh^n  the  law  fays,  —  Thou  fhalt  not  uncover 
the  nakednefs  of  thy  brothers  wife,  that  is,  a  man  fhall 
not  marry  his  brothers  wife ;  —  the  necelTary  confe- 
quence  is,  that  it  muft  be  equally  unlawful  for  a  woman 
to  marry  her  fiflers  hufband  :  becaufe  whatever  rela- 
tion there  is  between  a  man  and  his  brothers  wife, 
there  is  juft  the  fame  relation  between  a  woman  and 
her  fifters  hufband. 

If  indeed  we  were  to  interpret  the  law  of  Mofes  by 
the  practice  of  the  Ifraelites,  who  lived  under  it,  we 
might  at  firft  fight  be  inclined  to  think,  that  it  had  no 
where  forbidden  polygamy.  But  then,  if  on  the  other 
hand  we  confider,  in  how  many  inftances  their  hiftory 
informs  us,  that  they  neglected  to  obferve  their  law, 
we  fhall  find  their  pra6lice  to  be  far  from  a  certain 
rule  of  forming  any  opinion  about  the  meaning  of  the 
law,  fo  as  to  judge  from  thence  either  what  that  law 
forbids  or  what  it  allows. 

The  example  of  the  kings  of  Ifrael,  in  marrying 
many  wives,  and  in  taking  many  concubines  is  urged 
here,  not  fo  much  to  fliew  what  was  generally  fuppo- 
fed  to  be  the  tenor  of  the  law  upon  this  head,  as  to 
carry  us  back  to  the  law  itfelf,  which  feems  to  tolerate 
them  in  this  practice,  when  it  only  commands  them 
not  to"  multiply  wives  :  for  as  multiplying  wives 
implys   taking  a    great   number,    a   law,    which   only 
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forbids  too  great  a  number,  cannot  reafonably  be  con- 
ftrued  to    bind  them  to  have  no   more  than  opxC.     But 
whoever  attentively  reads  the  palTage  here  referred  to, 
will  find   fome   grounds  for  believing,  that,   when  the 
law  forbids  the  king   to   multiply  wives,  we  are  not  to 
underftand  by  the  word  —  multiplying  —  merely   the 
encreafing  of  them  to  too  great  a  number.   If  this  was 
the  true  import  of  the  word,   what  can   the   law  mean, 
when    it  goes  on  to  forbid  him  greatly  to  multiply  fdver 
and  gold  ?   If  not  multiplying  filver  and  gold  means  not 
encreafing   them   to    too   great   a    quantity,   the    word 
greatly   was   here   added    without   any   meaning   at   all. 
'''A  truly  learned   prelate  of  our  church  has  abundantly 
fhewn,  that  the  law,   when  it  forbids  the  king  to  mul- 
tiply horfes,     muft  be  underftood  to  forbid  his  keeping 
more   horfes,   than  was    coniiftent    with  the   fpirit    of 
their  polity.     And  as  they  were  taught,  through  their 
whole  law,    that  their  ftate  was  under  the   immediate 
protection   of  providence,  it    was  inconfiftent    with   a 
perfuafion,   that  God  would  fight  their  battles,  to  carry 
into  the    field    an   army  of  horfemen,   in    which     the 
firength  of  an  armed  force  is  fuppofed  to  confift.  If  we 
obferve  the   fame  rule  in   interpreting  this  other  com- 
mand of  not  multiplying  wives,  the  meaning  of  it  is, 
that  their  king  was  not  to  have  more  wives  than  the 
law  allowed  of.  So  that  inftead  of  applying  this  pafl^age 
to  fettle  the  meaning  of  the  other  parts  of  the  law  we 
muft  fearch  the  other  parts  of  the  law  to  afcertain  the 
precife  meaning  of  this.     By  following   this    interpreta- 
tion we  fhall  fee  why  the  law  forbids  the    king  greatly 
to  multiply  filver  and  gold.     The  fpirit   of  their  polity 
had  determined,    that  an  armed  force  of  horfemen  was 
not  to  be  brought  into  the  field,    and  the  letter  of  their 
law  had  forbidden  a  man  to  take  one  wife   to  another. 
When  therefore  the  legiflator  fays,   that  the  king  fhall 
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not  multiply  horfes  or  wives,  the  fpirit  of  their  polity 
in  one  inftance,  and  the  letter  of  their  law  in  the  other, 
had  fufficiently  determined,  how  far  he  might  go,  and 
where  he  muft  flop  in  thefe  two  particulars.  But  nei- 
ther the  fpirit  of  their  polity,  nor  the  letter  of  their 
law  had  determined  what  quantity  of  riches  a  man  might 
accumulate ;  fomethinp^  therefore  was  in  this  iriftance  to 
be  left  to  the  prudence  of  the  king  •,  the  boundary,  how 
far  he  might  go,  and  where  he  mufl:  ftop,  could  not  be 
precifely  fixed  ;  he  was  to  take  care  only,  that  he  did  not 
go  too  far,  and  was  commanded  in  general  not  greatly  to 
multinly  to  himfelf  iilver  and  gold. 

We  are  told  farther,  that,  when  Nathan  was  fent  to 
David  to  expoftulate  with  him  in  the  name  of  God 
concerning  his  crime  of  adultery  and  murder,  in  the 
cafe  of  Uriah,  Nathan  amongft  other  bleflings,  which 
David  enjoyed,  mentions  particularly,  that  God  had 
given  him  his  mafters  wives.  Grotius  takes  notice  of 
this  as  an  argument  in  favour  of  the  lawfulnefs  of  po- 
lygamy  un -ier  the  Mofaic  difpenfation  :  but  as  he  does 
not  explain  himfelf,  I  cannot  tell,  whetlier  he  concludes 
this  fa^t  to  make  for  his  purpofe  from  the  gift  of 
many  wives  being  ^railed  a  blelTmg,  or  from  Nathan's 
faying,  that  God  had  given  David  thefe  many  wives. 
As  to  the  number  of  his  wives  being  called  a  bleffing, 
it  affords  us  no  grounds  for  concluding,  that  the  mar- 
rying many  wives  was  agreeable  to  the  flri^lnefs  of 
the  law:  becauie  when  David  was  to  be  reproached 
with  not  being  fatisfyed  with  what  he  already  enjoyed, 
it  was  natural  to  call  that  a  blefling,  which  he  looked 
upon  as  part  of  his  happinefs,  whether  the  enjoyment 
of  it  was  tolerated  by  the  law  or  not  :  nay  there  was 
more  reafon  for  reproaching  him  with  it,  if  it  was  an 
indulgence  to  him,  beyond  what  the  law  according  to 
the  rigour  of  it  would  allow  ;  than  if  it  had  been  a 
general   permiifion,    which  the  law  had   granted  pro- 
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mlfcuoufly  to  every  one.  But  if  the  flrength  of  the 
argument  reds  upon  its  being  faid  that  God  had  given 
David  thofe  wives ;  it  has  but  httle  to  fupport  it.  Our 
author,  if  he  had  read  three  verfes  farther,  would  have 
found,  that  the  enjoyment  of  what  God  is  faid  to  give 
is  not  therefore  to  be  looked  upon  as  lawful,  becaufe 
he  is  faid  to  give  it.  God  there  threatens,  that  he 
would  give  Davids  wives  to  his  neighbour,  who  fhould 
lie  with  them  in  the  face  of  the  fun.  This  threatening 
was  accomplilhed,  when  Abfaiom  fpread  a  tent  upon 
the  houfe  top,  and  lay  with  his  fathers  wives  there. 
But  Grotius,  I  fuppofe  would  not  conclude,  that  Ab- 
faloms  adt  was  lawful,  from  Nathan's  having  faid,  that 
God  would  give  him  his  fathers  wives. 

The  patriarchs,  before  the  law  of  Mofes  was  given, 
undoubtedly  pra£llfed  polygamy.  But  this  is  no  evi- 
dence, that  the  law  of  nature  allows  of  it  ;  unlefs  any 
one  could  lirft  fhew,  either  that  the  patriarchs  were  fo 
much  wifer,  than  their  contemporaries,  as  to  have 
traced  out  exadlly  all  the  precepts  of  the  law  of  nature  ; 
or  that  God  had  been  pleafed  by  fome  exprefs  revela- 
tion to  teach  them  this  law  in  all  its  branches.  Though 
we  ihould  allow,  that  they  were  ready  to  obey  this  law 
in  all  refpedls,  as  far  as  they  knew  it ;  yet  unlefs  their 
own  reafon,  or  fome  divine  revelation  had  made  them 
complete  mafters  of  all  its  precepts,  their  practice  might 
in  fome  inftances  not  to  be  conformable  to  it.  And 
I  know  not  by  what  arguments  it  can  be  fhewn,  either 
that  the  patriarchs  had  by  their  own  fliill  and  applica- 
tion inveftigated  the  whole  law  of  nature  ;  or  that  God, 
when  he  was  beginning  to  call  mankind  to  obedience, 
laid  open  to  them  at  once  all  the  parts  of  this  law. 

IV.    Before  we  leave  this  fubject,    it  may  not  be  im-  Polygamy 

1  1  n  .  r-        1  1        forbidden 

proper  to  give  the  reader  a  Ihort  view  of  what  the  bythcrof- 
gofpel  determines   upon  it;>     Our  Saviour,    though  he  P^^' 
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does  not  mention  and  condemn  this  pradllce  In  fo 
many  words,  has  fufficiently  taught  us,  that  it  is  un- 
lawful. "^  He  declares,  that  whofoever  fliould  put  away 
his  wife,  unlefs  for  fornication,  and  fliould  marry 
another,  is  guilty  of  adultery.  But  if  a  fecond  mar- 
riage, after  fuch  divorce,  has  this  character,  we  may 
be  fure,  that  it  would  not  fall  fliort  of  the  fame  cha- 
rafter,  where  there  had  been  no  divorce :  if  it  is  un- 
lawful to  marry  a  fecond  wife,  after  the  firft  has  been 
put  away,  it  muft  be  at  leaft  aS;  unlawful  fo  to  marry 
before  fhe  has  been  put  away.  St.  Pauls  authority  is 
exprefs  to  this  purpofe  ;  >'  he  commands,  that  every 
man,  who  marries  at  all,  fhould  have  his  own  or  his 
peculiar  wife ;  and  that  every  woman  in  like  manner 
fhould  have  her  own  or  her  peculiar  hufbaud.  He  has 
likewife  aHigned  the  natural  reafon,  why  neither  the 
^ '  hufband  is  at  liberty  to   difpofe  of  himfelf  .to  a  fecond 

wife,  nor  the  wife  at  liberty  to  difpofe  of  herfelf  to  a 
fecond  hufband,  in  the  life  time  of  the  firft  partners 
of  their  bed  :  the  reafon  is,  that  each  has  an  exclufive 
right  to  the  perfon  of  the  other  j  the  wife,  fays  he, 
hath  not  power  of  her  own  body,  but  the  hufband, 
and  likewife  the  hufband  hath  not  power  over  his  own 
body,  but  the  wife. 

Divorce  y,  'phg  fecond  enquiry  concerning  the  marriage  con- 

forbidden 
by    the      tra(St  is,  whether  the  law  of  nature  allows  of  divorce,  or 

law  oi  na-  j-^quij-es,  that  the  contra(5t  fliould  be  perpetual  fo  as  natu- 
rally to  continue  during  the  joint  lives  of  the  parties. 

It  feems  to  be  evident,  at  firft  fight,  that  this  con- 
traft,  like  all  others,  cannot  naturally  be  diflblved,  at 
the  difcretion  of  one  of  the  parties,  without  the  con- 
fent  of  the  other ;  whatever  may  be  the  effe£l,  where 
both  of  them  confent.  As  the  obligation  is  produced 
by  their  joint  confent,  nothing  lefs  than  a  like  joint 
^confent  can  deftroy  that  obligation :    whatever  right  one 
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of  the  parties  has  in  the  pcrfon  of  the  other,  fuch  right 
cannot  juftly  be  taken  away  without  the  confent  of  the 
party,  whofe  right  it  is. 

I  choofe  to  take  particular  notice  of  this,  in  order  to 
corre^  their  miftake,  who  imagine,  that,  ^  as  divorce 
was  permitted  by  the  law  of  Mofes,  it  cannot  but  be 
agreeable  to  the  law  of  nature.  V/^hereas  whoever  will 
be  at  the  trouble  of  looking  into  that  law,  and  of  con- 
lidering  it  with  any  degree  of  attention,  will  find  this 
permiffion  to  be  far  from  decifive :  becaufe  he  will 
find,  that  under  the  law  of  Mofes  divorce  proceeded 
at  the  difcretion  and  upon  the  authority  of  one  of  the 
parties.  The  hufband,  if  his  wife  difpleafed  him,  wrote 
her  a  bill  of  divorcement  and  put  her  away.  I  ftiould 
therefore  think  it  impoffible  to  prove  from  this  per- 
miffion in  the  law  of  Mofes,  that  divorce  is  in  itfelf 
agreeable  to  the  law  of  nature  :  lince  the  divorce,  which 
the  law  of  Mofes  permitted,  in  plainly  contrary  to  the 
law  of  nature.  I  would  not  be  underftood  to  mean, 
that  where  fuch  a  liberty  was  allowed  to  the  hufband 
by  fufficient  authority,  it  would  be  unjuft  in  him  to 
make  ufe  of  it :  for  certainly  when  the  law  had  tole" 
rated  this  pra6lice,  the  woman,  though  fhe  did  not 
exprefsly  confent  to  the  divorce,  at  the  time  of  putting 
her  away,  muft  be  underftood,  as  fhe  knew  what  the 
law  was,  implicitly  or  tacitly  to  have  confented  to  it, 
at  the  time  of  marrying.  She  was  aware,  that  her 
hufband  had  a  legal  power  of  putting  her  away,  if  fhe 
difpleafed  him  ;  and  as  flie  knew  the  conditions,  upon 
which  flie  made  herfelf  his  wife,  fhe  could  not  but  be 
fuppofed  to  agree  to  thofe  conditions.  By  thefe  means 
then,  in  confequence  of  the  eftablifhed  and  known  to- 
leration, the  divorce  would  in  this  refpe(51:  becom.e  na- 
tural ;  as  it  proceeded  upon  the  declared  Intention  of 
the  hufband,  and  upon  the  implyed  confent  of  the  wife. 

^  Deuter.  XXIV.  4. 
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Sut  what  I  contend  for  is,  that  this  toleration  itfelf 
was  not  natural,  or  that  the  law  of  nature  could  not 
grant  it.  And  if  divorce,  as  it  was  allowed  of  by  the 
law  of  Mofes,  would,  without  fuch  an  authorized  and 
exprefs  toleration,  have  been  inconiiftent  with  the  law 
of  nature ;  I  know  not  how  any  one  can  infer  from 
the  toleration  of  fuch  a  fort  of  divorce,  that  the  law 
of  nature  allows  of  divorce.  Either  this  conclufion,  as 
drawn  from  the  Mofaic  law,  mufl  be  given  up ;  or  elfe 
they,  who  defend  it,  mufl:  go  as  far  as  the  Mofaic  per- 
miffion  will  lead  them,  and  conclude  not  only,  that  a 
marriage  may  naturally  be  diflbived  by  the  confent  of 
both  parties,  but  that  naturally  every  woman  takes  her 
hufband  upon  fuch  conditions,  that  he  alone  by  his 
fole  authority  may  put  her  away,  whenever  he  chufes  it. 

One  would  think  indeed,  that  the  authority  of 
^Chrift  was  fufficient  to  have  determined,  that  no 
regard  was  to  be  had  to  this  permiffion,  in  our  en- 
quiries, v.'hether  the  law  of  nature  allows  of  divorce 
or  not ;  when  he  declares,  that  though  Mofes  allowed 
the  Ifraelites  to  put  away  their  wives,  yet  from  the 
beginning  it  was  not  {o,  and  that  this  pradlice  was  to- 
lerated for  no  other  reafon,  but  becaufe  they  were  too 
flubborn  to  be  called  back  at  once,  from  their  long-re- 
ceived cuftoms,  to  a  full  obedience  to  the  will  and 
defi^n  of  their  Creator. 

AVhen  we  examine  this  queftion,  concerning  divorce, 
by  the  law  of  nature,  we  muft  confider  in  the  firft 
place  what  fort  of  a  contrail  the  ends  of  marriage 
make  neceffary  ;  whether  they  can  be  eiFecluaily  ob- 
tained by  a  contracV,  which  will  expire  of  itfelf  after 
a  certain  time,  or  may  be  diiTolved  by  the  a6l  of  the 
parties  at  any  time ;  or  whether  they  require,  that  it 
fhould  be  perpetual  from  the  beginning,  and  incapable 
of  being  diflblved  afterwards.     For  certainly  where  a 
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man  and  a  woman  confent  to  be  huiband  and  wife,  that 
is,  where  they  enter  into  a  contrail  of  marriage,  the 
ends,  which  they  muft,  from  the  nature  of  the  con- 
trail, have  in  view,  determine  what  fort  of  a  contradt 
it  is,  that  they  agree  to.  If  thofe  ends  require  it  to  be 
a  perpetual  and  indiflbluble  one,  their  confenting  to  it 
for  the  attainment  of  thofe  ends  implies,  whether  they 
exprefs  fo  much  or  not,  that  they  confent  to  be  hufband 
and  wife  for  ever.  Nay,  if  the  ends  of  marriage  re- 
quire fuch  a  contrail,  though  they  fliould  annex 
to  it  any  exprefs  condition  of  being  releafed,  after  a 
certain  time,  or  of  being  at  liberty  to  releafe  themfelves 
by  joynt  confent  at  any  time  •,  yet  fuch  condition  would 
be  void.  If  they  have  a  will  to  enter  into  a  contradl, 
which  is  in  its  own  nature  perpetual ;  they  cannot  at 
the  fame  time  with  any  efFetl  will  any  condition,  which 
fliould  make  that  contrail  not  perpetual.  Such  a  contra^ 
and  fuch  a  condition  cannot  poffibly  fubfift  together. 

Now  the  ends  of  marriage  are  the  mutual  happinefs 
of  the  parties,  and  the  produ(ftion  of  children.  And  we 
are  to  enquire  what  fort  of  a  contrail  thefe  two  ends, 
which  the  parties  contracting  have  in  view,  will  make 
necelTary.  ^  Dionylius  Halic^rnafleus  commends  an  in- 
ftitution  of  Romulus,  by  which  one  fort  of  marriage 
was  rendered  perpetual,  and  incapable  of  being  difToi- 
ved  :  and  upon  this  occafion  he  makes  an  obfervation, 
which  will  help  to  fliew  us,  how  much  the  happinefs 
of  the  parties  depends  upon  their  entering  into  fuch 
a  contract  as  this.  "  This  law,  fays  he,  engaged  the 
wives,  who  had  no  other  refort,  to  yield  a  ready  com- 
pliance to  the  temper  of  their  hufbands  :  and  it  obliged 
the  hufbands  on  the  other  hand  to  treat  their  wives  as 
a  necelTary  poffeflion,  which  they  could  not  on  any 
account  relinquifli."  Undoubtedly  each  party  will  be 
more  ready  to  comply  with  the  temper  of  the   other, 
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and  to  corre(n:  like  wife  what  is  amifs  in  their  own,  when 
they  are  under  a  neceffity  of  continuing  together  for  life, 
than  if  they  had  the  refuge  of  a  divorce,  whenever  they 
grew  difagrceable  to  one  onother. 

As  to  the  other  end  of  marriage,    which  is  the   pro- 
duction of  children,    it  includes  in  it  the  duty  of  main- 
taining and  educating   them  in  the  bsft  manner,     that 
the  parties   contracting    are  able  :     fo  that   they,     who 
engage   in  a  contract  of   marriage  with  a  view  to    this 
end,  mufl:  naturally  be  underftood  to  bind  themfelves  to 
this  duty  J    the  care  of  educating  the  future  children  in 
the  beft  manner,    that  they  can,    becomes  by  marriage 
the  joint  duty  of  the  hufband  and  wife.     But  this  duty 
cannot  be  carried  on  by  their  joint  care,     unlefs  there  is 
an  union  of  affedtions  and   intereft  :    nor   can  there  be 
fuch  an  union,    when   they  know  from  the  beginning, 
that  at  a  certain  time  their  mutual  affections   are  to  be 
withdrawn  from  each  other,    and  their  interefts  to  be  fe- 
parated  :  and  much  lefs  can  there  be  any  effectual  union, 
when  they  are  at  liberty  to  withdraw  their  affections  from 
each  other,    and  to  feparate  their  interefts,  at  any  time. 
Since  then  one  of  the  ends  of  marriage,    and  the  du- 
ty,   in  which  the  other  end  of  it  engages  the  parties, 
require  that  the  contract  fhould  be  perpetual  -,    the  con- 
fequence  is,   that  where  a  man  and  a  woman  enter  into 
the  contract  of  marriage,    they  muft,    from  the   nature 
of  the  aCt,     confent  to  make  that  contract  perpetual : 
becaufe  it  is  abfurd  to  fuppofe,    that  they  have  a  will  to 
contract  for  fuch  purpofes,     as   require  their  obligation 
to  each  other  to   be  perpetual  and  unalterable,    and  yet 
that  at  the  fame  time  they  have  a  will  to  make  that  obli- 
gation temporary  or  precarious. 

It  has  I  know  been  enquired,  why  this  contraCt,  as  its 
obligation  is  derived  from  the  will  of  the  two  parties  con- 
cerned in  it,   fhould  not,  like  other  contracts,  be  capable 
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of  being  dilTolved  by  the  will  of  the  fame  parties.  I  like 
a  horfe  of  yours,  and  as  you  are  willing  to  fell  him, 
we  agree  upon  the  price ;  and  after  we  have  fo  agreed, 
you  take  my  money,  and  I  take  your  horfe.  After  a 
few  days  or  weeks  are  paft,  we  are  both  of  us  forry  for 
having  made  fuch  a  bargain  ;  you  are  defirous  of  having 
your  horfe  and  I  of  having  my  money  again.  What- 
ever obligation  we  were  under  from  the  bargain,  that 
had  been  made  between  us ;  if  one  of  us  propofes  to 
fet  it  alide,  and  the  other  agrees  to  this  propofal,  as 
there  was  no  third  party  concerned  in  it,  and  ccnfe- 
quently  no  one  is  injured  by  fetting  it  afide,  the  effcdi 
of  our  fo  agreeing  would  be  to  make  the  bargain  void. 
Nay  fuppofe  we  had  gone  farther  at  hrft,  and  had 
agreed  that  the  bargain  fhould  be  perpetual,  that  the 
horfe  fhould  be  mine  and  the  money  be  yours  for  ever, 
that  neither  of  us  would  at  any  time  make  a  propofal 
of  fetting  the  bargain  alide,  nor  either  of  us  accept 
fuch  a  propofal,  if  the  other  made  it  :  the  effedt  would 
ftill  be  the  fame  ;  whenever  one  of  us,  though  we  had 
agreed  to  the  contrary,  fhould  offer  to  fet  the  bargain 
afide,  and  the  other,  though  in  oppofition  likewife  to 
the  firft  agreement,  fhould  clofe  with  the  offer  ;  there 
would  be  an  end  of  the  contrail  ;  and  no  injury  would 
be  done  to  any  one.  Why  then  fliould  not  the  cafe  of 
marriage  be  the  fame  ?  A  man  and  a  woman  agree  to 
give  each  other  a  mutual  right  to  one  anothers  perfons ; 
they  agree  likewife  to  make  this  contratSt  a  perpetual 
one  :  but  after  they  have  lived  with  one  another  for 
fome  time,  they  find  reafon  to  repent  of  their  bargain, 
and  both  of  them  wifh  to  be  releafed  :  as  no  third  par- 
ty is  concerned  in  the  contract,  or  injured  by  difTolving 
it  ;  why  should  not  their  confent  to  releafe  each  other, 
as  naturally  and  as  efFe6tually  diffolve  this  contract,  as  it 
would     contrail  of  buying  and  felling  ?    The  ihort  an- 
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anfwer  to  this  difficulty  is,  that  the  law  of  nature,  vvhieh 
requires  one  of  thefe  contrails  to  be  perpetual,  does  not 
require  the  other  to  be  {o.     For  certainly,   if  the  law  of 
nature  makes  it  neceffary  from  the  lirft,   that,  when  two 
parties  will  marry,   the  contract  of  marriage,  into  which 
they  enter,   flrall   be  perpetual ;    the  fame  law    will  for 
ever    continue    to   forbid    them   to    dliTolve    that    con- 
tract;   after  they  are  entered  into   it.     There  is  an  abfur- 
dity  in  faying,    that  a  contract,  which  is   perpetual  in  its 
own  nature  from  the    beginning,    may  lavvfully  be   dif- 
folved  at  any  time  by  the  confent  of  the   parties,    who 
are  engaged  in  it.     But   a    common   bargain   of  buying 
and  felling  is  not  perpetual  in  its   own  nature  ;  it  is  not 
only  made,    but    modelled  likewife,    at   the  difcretion  of 
the  parties  ;    and    as    not    only  the  obligation  itfelf,  but 
all  the    qualities  of   their  contradl  are  the  efFe£ls  of  their 
joint  confent,  a  like  joint  confent  will  change   the  qua- 
lities  of  it    and  diffolve   its    obligation.     The  objedors, 
when  they  fuppofe  the  buyer  and  the  feller   to    have    a- 
greed,  that  the  obligation  of  their  contract  fliall  be  per- 
petual,   put  the  cafe  as  llrong  as  they  can  :    but   in    the 
mean  time,  they  do  not   attend  to  a  material   difference 
between  a  contra6t,   that  is   perpetual  in  its  own  nature, 
whether  the  parties  will   or   no,    and    a    contradV,  that  is 
made  perpetual  only  by  the  a6t  of  the  parties   them- 
felves.     A   man   and  a  woman  are  at  liberty,  whether 
they  will  marry  or  not  :    but  if  they  will  marry,  they  arc 
not  at  liberty,    whether  they  will  enter  into  a  perpetual 
contrail   or    not  :   if  they  will  marry,  they  contract  for 
fuch  purpofes,   as  force  them  to  contrail  for  life.     You 
and   I  are  not  only  at  liberty,  whether  we  will  bargain 
for  the  horfe   or    not  ;    but   we  are  at  liberty   likewife 
when  we  are  determined  to    bargain   for  it,    to  model 
our  bargain,  as  we  pleafe,  and  may  either  agree  or  not, 
that  the  bargain  iliall  fland  good  for  ever.     Now   fince 
the  former  of  thefe  contra£ts  is  perpetual  in  itfelf,   or 
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fince  this  quality  of  being  perpetual  is  necefTarily  con- 
nedled  with  and  inherent  in  the  contradl ;  it  is  not  left 
to  the  difcretion  of  the  parties,  after  they  have  engaged 
in  the  contratSl,  to  change  this  quality,  by  any  a(Sl:  of 
theirs,  and  fo  to  make  the  contract  temporary  or  pre- 
carious. A  quality,  which  was  not  originally  produced, 
is  not  liable  to  be  deO.royed  again,  by  an  acl  of  their 
will.  Whereas  in  the  contract  of  buying  and  felling,  the 
quality  of  being  perpetual  is  derived  wholly  from  the  will 
of  the  parties  ;  and  becaufe  it  is  derived  from  thence, 
and  not  from  the  nature  of  the  contract,  it  may  be  def- 
troyed  again,  at  their  difcretion,  by  the  fame  caufe, 
which  at  firft  produced  It. 

I  have  inftanced  in  this  contradl  of  buying  and  fel- 
ling,   becaufe  others,     who  favour  the  contrary  fide  of 
the  queftion,   have  made  choice  of  this  inftance  to  illuf- 
trate  their  opinion.     But  otherwife  a  contract  of  part- 
neriliip,  for  trade  or  for  any  other  purpofe,    has  a  much 
nearer  refemblance  to  marriage.     However  the  principle 
here  laid  down    is  equally  applicable  either    to  partncr- 
flilps  or  to  buying   and   felling.     Though  the    partners 
fliould  agree  to  trade  together,    they  are  neither  obliged 
from  the  beginning  by  the  nature  of  their  contract,     to 
make  the  partnerfliip  perpetual ;     nor   are  they  fo   far 
bound  to   continue  in  partnerlliip  for  their  joint    lives, 
as   not   to  be  able  to  releafe  one  another   by  joint  con- 
fent  *,    notwithftanding  they  bargained  at  firfl:,    that  the 
contract  fhould  be  perpetual.      Becaufe  this   perpetuity, 
confidered  as  a  quality  of  the  contract,   is  not,    like  the 
perpetuity  of  the   marriage-contrail,    derived  from  the 
contra£t  itfelf,    and  in  confequence  necefTarily  connected 
with   it  :     the  perpetuity  of  partnerfliips,   to  which  the 
partners  agree,  is  the  creature  of  their  own  wills,   and  as 
it  was  at  firft  produced  only  by  their  joint   confent,      fo 
it  may  naturally  be  deftroyed  again  in  the  fame  manner  by 
a  like  joint  confent. 
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VI.  But  though  the  contrail  of  marriage  cannot  na- 
turally be  diflblved  by  the  mutual  confent  of  the  huf- 
band  and  wife,  yet  it  happens  in  this  as  in  all  other 
contradls,  that  the  contra(fl:  will  become  void,  if  either 
party  deprives  the  other  of  what  fuch  contraft  has  given 
him  or  her  a  perfeft  right  to  :  where  the  agreement  is 
broken  on  one  fide,  the  obligation  ceafes  on  the  other. 
Now  by  the  contra£l  of  marriage  each  party  has  an  ex- 
clufive  right  in  the  perfon  of  the  other  for  the  purpofes 
of  producing  children.  Adultery  therefore,  which  de- 
prives one  of  the  parties  of  this  right,  or  is  a  breach  of 
the  agreement  on  one  fide,  releafes  the  other  party  or 
makes  the  obligation  void  on  the  other  fide.  It  is  ne- 
cefTary  however  to  obferve,  that  adultery  does  not  fo 
diiTolve  a  marriage,  as  to  releafe  the  adulterer  from  the 
bond  of  it,  without  the  confent  of  the  injured  partv. 
The  contrail  of  marriage  is  in  this  refpe(St  like  other 
contracts  :  however  one  of  the  parties  may  be  injured  ; 
yet  if  he  knows  of  the  injury,  and  is  willing  to  fubmit 
to  it,  the  contra£t  will  remain  in  force  :  if  he  chufes  to 
continue  under  his  former  obligation,  the  party,  who 
has  done  the  injury,  can  by  fuch  injury  acquire  no  claim 
to  be  releafed  from  hers. 

It  is  upon  this  account,  that  the  hufband,  if  he  re- 
ceives the  wife  to  his  bed  after  adultery,  cannot  divorce 
her,  till  fome  frefli  crime  of  the  fame  fort  has  been 
committed.  By  this  a6t  he  has  fhewn  it  to  be  his  delire, 
that  the  marriage  fhould  continue :  and  as  the  con- 
trail, notwithftanding  the  adultery,  was  binding  on  her 
part,  nothing  was  wanting,  but  fuch  a  declaration  on  his 
part,  to  re-eftablifli  it.  It  may  therefore  perhaps  more 
properly  be  faid,  that  adultery  makes  a  marriage  void- 
able, than  that  it  makes  them  void  :  for  if  no  a<St  of  the 
injured  party  follows  the  adultery,  by  which  it  ap- 
pears that  fuch  party  defigns  to  be  releafed  from  the 
marriage,  if  the  hufband,  for  inflancc,   does  not  divorce 


C.  XV.  NATURAL       LAW.  341 

the  adulterous  wife,  but  continues  to  live  with  her  upon 
on  the  fame  terms,  as  before  the  adultery,  the  contract 
remains  in  force. 

If  wilful  defertion  is  not  allowed  to  have  the   fame 
efFcdl  in  dilTolving  a  marriage,  that  adultery  has  ;    the 
only  reafon  for  not  allowing  it  muft  be  the  difficulty  of 
fixing  what  is  defertion,  without  fome  overt  a£t  of  adul- 
tery.    This  however  is  certain,    that  nothing    lefs    than 
fuch  a  defertion    as  is    properly  wilful  and  obftinate  can 
be  deemed  a   fufficient  caufe  for  dilTolving  a    marriage. 
The  wife  for  inftance   may  be  forcibly  driven,  away  by 
her  hufband,   or  fhe  may  be  compelled  to  leave    him  by 
bad  ufage,    which  is  in  efFe6l  a  force  upon  her.      And  as 
defertion  in  cafes  of  this   fort  is  not  her  voluntary  act ; 
it  cannot  juftly  take  from  her  the  right,  which  fhe   had 
in  his  perfon.     It  is  farther   neceflary,    that  the  party, 
who  deferts  the  other,   fhould  continue  obftinate  :    be- 
caufe  where  the  wife,   who  deferts  her  hufband,  is  wil- 
ling to  return  to  him  again ;    his  right  in  her  perfon  is 
not  witholden  from  him,   though  the  ufe  of  it  may  have 
been  fufpended  for  a  time.     And  the  difficulty  of  deter- 
mining,  without  an  overt  a6t  of  adultery,   what    defer- 
tion is  fufficient  to  difTolve  a   marriage,    refts    upon  this 
point  ;    it  cannot  well  be   determined,   what   length   of 
time,  or  whatrefufals  of  returning,  are  fufficient  to  fhew 
make  the  defertion  obftinate. 

VII.  It  is  a  queftion,    upon   which   people  are  much  ^}^  ^   -^ 
^  ^  ^  r      r  (Jogs  not 

divided,    whether  ill  ufage  on  either  lide  is  naturally  a   make 
fufficient  reafon  for  the  party,  which  fuffers,  to  claim  a  ^y^j?^^* 
reieafe  from  the   bond  of  marriage,  or  to  divorce  him 
or  herfelf  from  the  perfon,  who  is  the  author  of  fuch 
ufage. 

Certainly  the  happlnefs  of  the  parties  is  one  of  the 
principal  ends,  which  each  of  them  propofes  in  mar- 
riage.     But  this  is  fo  far  from  being  a  reafon,    why  ill 
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ufage  after  marriage  fhould  be  fuiEcient  to  make  the 
contract  void,  that  it  proves  the  direct  contrary  ;  it 
proves  that  the  marriage-contradt  muft  in  its  own  na- 
ture be  of  fuch  a  fort,  as  is  moft  likel  y  to  fecure  this 
end,  and  that  it  excludes  all  fuch  conditions  as  are 
likely  to  prevent  this  end  from  being  obtained.  And  if 
the  nature  of  the  contradt  requires  this  to  be  the  inten- 
tion of  the  parties,  they  cannot  be  fuppofed  at  the  fame 
time  to  defign,  that  the  contradl:  fhould  be  void,  if  ei- 
ther party  found  themfeives  lefs  happy  after  marriage, 
than  they  expe(5led:  becaufe  fuch  a  condition  as  this 
would  plainly  make  the  happinefs  of  the  married  ftate 
precarious.  Whoever  wanted  to  get  rid  of  a  prefent 
wife,  that  he  might  be  at  liberty  to  marry  another, 
would  be  fure  to  ufe  the  former  ill,  that  he  might  by 
thefe  means  compel  her  to  give  him  his  liberty.  "Whereas 
if  ill  ufage  is  likely  to  occafion  no  difturbance  but  in  his 
own  family,  and  he  is  upon  that  account  under  a  ne- 
ceffity  of  feeling  fome  of  the  effe<Sts  of  it,  without  being 
able  to  bring  about  any  of  his  private  purpofes ;  he  will 
be  much  more  likely  to  ufe  his  wife  well,  and  to  endea- 
vour, as  much  as  he  can,  to  promote  her  happinefs  . 
when  he  finds  his  own  fo  clofely  connected  with  it.  But 
if  this  is  the  nature  of  the  contradl,  then  whatever  un- 
happinefs  either  or  both  parties  may  meet  with,  after 
they  have  entered  into  it,  they  muft  look  upon  fuch 
unbappinefs  as  a  natural  misfortune,  and  muft  either 
fubmit  to  it  with  patience,  or  endeavour  on  each  fide  by 
good  behaviour  to  foften  the  temper  of  one  another,  and 
lelfen  or  remedy  that  evil,  which  they  can  remedy  no  o- 
therwife,  confiftently  with  their  eontradt. 

But  as  the  contract  itfelf  gives  each  party  a  right  to  the 
perfon  of  the  other,  for  the  purpofes  of  producing  chil- 
dren, fo  the  condition,  under  which  each  of  them  makes 
over  this  right  to  the  other,   gives  each  of  them  hkewife 
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a  right  to  good  ufage  from  the  other  ;    it  may  therefore 
be  afked  why  a  violation  of  the  latter  right  by  ill  ufiige 
fhould   not    have  the    fame  efFeft  upon  the  marriage- 
contrail,     that  a  violation  of  the  former  right  by  adul- 
tery would  have  upon  it.     In  anfwer  to  this  enquiry  we 
muft  obferve,    that  the  law  of  marriage  in  one  refpect 
is — Thou  fhalt  not  commit  adultery. — The  law  of  it  in 
the  other  refpedl  is — Hufbands  love   your  wives ;     and 
let  the   wife   fee  that  flie  reverence  her  hufband. — The 
right  arifing  out  of  the    former  law,   is  a  perfe^l  one  ; 
becaufe  the  precept  is  negative,     and  the  matter   of  it 
for  that  reafon  is  precife  and  determinate  :    whereas  the 
right  arifing  out  of  the  latter  is  imperfect,   as  the  pre- 
cept  is  affirmative,     and  confequently  the  matter   of  it 
is  more  vague  and  uncertain.     As  there  is  no  medium 
between  committing  adultery  and    not    committing    it  5 
no  one  can  be  at  a  lofs  to  determine,     when   the   right, 
which  each  party  has  to  the   perfon  of    the  other,    is 
violated.      But    good    or    bad    ufage   admits    of  many 
degrees  ;    fome  of  Vv4iich  are  fo  flight,    that   it   would 
be    ridiculous   to  mention  them  as  fufficient  reafons  for 
difiblving  a  marriage.     And  where  there  is  fo  much  lati- 
tude, it  would  be  difficult,  if  not  impoffible,  to  fettle  the 
precife  degree,   which  is  fufficient  for  this  purpofe. 

It  would  be  an  equitable  and  a  natural  temperament 
in  this  matter,  to  relieve  the  party  aggrieved  by  allow- 
ing a  feparation,  without  dilTolving  the  bond  of  mar- 
riage, as  far  as  that  bond  hinders  any  fecond  marriage. 
This  is  an  equitable  temperament,  becaufe  where  there 
is  a  real  grievance,  it  would  be  a  hardfhip  to  compel  the 
party  aggrieved  to  live  miferably.  And  it  is  a  natural  tem- 
perament ;  becaufe  it  is  moft  agreeable  to  the  nature  of 
marriage,  that  the  bond  fhould  be  perpetual,  as  for  other 
reafons,  fo  for  this  in  particular,  that  a  perpetual  bond 
is,  from  the  firft,  the  moft  effedual  means  of  fecuring 
to  each  party  good  ufage  from  the  other. 

VOL.  L  X  X    * 
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A  fecond        VIII.    Having   feen  what    will   diflblve  a  marriage, 

marriag^e  ,      ,  '-^  ^   ' 

is  a  nullity  after  it  is  contra^ed,  we  are  next  to  enquire  what  will 
former  ^  Hiake  it  a  nullity  from  the  beginning.  One  caufe, 
fubfiils.  which  will  make  it  fo,  has  been  already  explained  at 
large.  *^  No  fecond  marriage  can  be  valid,  whilft  a  for- 
mer marriage  is  fubfifting.  A  man  or  woman,  under 
the  bond  o£  a  former  marriage,  have  no  power  to  dif- 
pofe  of  their  perfons  to  any  one  elfe  for  the  fame  pur- 
pofes  :  becaufe  their  perfons  are  then  not  their  own  to 
difpofe  of;  the  right,  which  they  had  in  them,  was 
made  over  to  the  firfl  partner  of  their  bed.  It  is  need- 
lefs  here  to  afk,  whether  a  precontra£l  in  words  of  pre- 
fent  time  will  invalidate  a  fubfequent  marriage  of  one 
of  the  parties  concerned  in  it  with  any  other  perfon,  be- 
fides  him  or  her,  with  whom  fuch  precontra<n:  was 
made.  The  law  of  nature  knows  no  diftinclion  between 
a  contra<fl:  of  marriage  in  words  of  prefent  time  and  an 
actual  marriage.  The  formalities,  which  diftinguifh 
fuch  a  contrail  from  what  is  commonly  known  by  the 
name  of  marriage,  are  of  pofitive  inftitution.  If  a  man 
and  a  woman  have  agreed  to  live  together  in  an  union 
of  afFc£lions  and  interefts,  and  each  of  them  has  given 
the  other  a  perpetual  right  in  his  or  her  perfon  for  the 
purpofes  of  producing  children ;  this  is  naturally  a  good 
and  valid  marriage  :  and  as  long  as  there  is  no  divorce, 
upon  account  of  adultery,  fuch  a  contrail  is  fufficient 
to  fet  afide  all  fubfequent  marriages  of  either  of  them 
with  any  third  perfon.  A  mutual  promife  of  future 
marriage  is  not  an  actual  making  over  a  prefent  right 
to  each  others  perfon ;  it  is  only  an  agreement,  that 
they  will  make  over  fuch  a  right  hereafter.  This  too 
may  be  called  a  contra(5l,  but  then  it  is  only  of  the  pro- 
mifory  fort :  and  any  fubfequent  marriage  of  either  of 
the  parties,  engaged  in  fuch  a  promife,  to  a  third  per- 
fon would  be  valid,    notwithftanding  the  prior  promife. 

c  Grot.  Lib.  II.  Cap.  V    §  XI. 
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For  each  party  has  ftill  a  right  in  his  or  her  own  pcr- 
fon ;  and  this  will  be  fufficient  to  make  the  fubfequcnt 
difpofal  of  it  binding.  The  promife  however  is  not 
without  its  effect ;  for,  as  in  the  cafe  of  buying  and 
felling,  it  entitles  the  party,  to  whom  it  was  made, 
to  all  fuch  damages,  as  may  be  fuffered  by  the  breach 
of  it. 

We  faid   indeed,  infpeaking  of  promifes,  that  a  pro- 
mife gives  a  right  over  the  perfon  of  the  promifer  :    and 
fince  an  a61:ual   marriage  conveys  no  more  than  a  right 
to   the   perfon   of  him   or   her,  who    engages  in  it ;  we 
may  be  afked  what   difference   there  is  betv/een  a  mar- 
riage in  words  of  prefent  time,  and  a  promife  of  mar- 
riage in  words  of  future   time.     What  hinders  us  from 
immediately  feeing  the  difference  is,   that  in  marriage- 
contra£ls  the  perfon  and  the  thing  are  confounded  :  if 
inftead  of  faying  that  a  contract  in  words  of  prefent 
time  gives  each  party  a  right  to  the  perfon,  we  fay,  that 
it   gives  each  party  a  right  to  the  body  of  the  other 
for  the  purpofes  of  marriage  ;   we  fhail  more  clearly 
fee  the   difference   between  fuch  a  contratV  and  a  pro- 
mifory    one.     A    contrail    in    words    of  prefent    time 
gives  each  party  a   right  to  the  body   of  the  other  : 
whereas   a   promifory  one   gives  each  a  right  only  over 
the  liberty  of  the   other,    as  to  the  future  difpofal  of 
their  bodies. 

IX.     The  contract  of  marriage  is  {o  far  complete  as  want   of 

to  be  bindiniT  upon  the  parties,  when  each  has  confent-  •■""^"n^- 

^     *^  *  mation,  in 

ed  to  give  the  other  a  prefent  right  to  their  bodies  re-  "what  it 
fpe<^ively  for  the  purpofes  of  marriage.  Confummstion  n^arriai 
is  no  more  than  taking  a£lual  pofleflion  of  what  by  the 
previous  contract  each  had  a  right  to. 

We  are  however  to  obferve,  that  this  contrail,  like 
all  others,  is  binding  conditionally  :  fo  that  a  failure  of 
performance  on  one  part  releafes  the  obligation  on  the 
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other  part.  Inipotency  therefore  on  the  part  of  the  man, 
or  incapacity  on  the  part  of  the  woman,  will  fet  the 
contract  afide.  The  man  and  the  woman  have  in  words 
made  over  a  right  to  their  perfons  refpedtively  for  the 
purpofes  of  marriage  :  but  making  over  this  right  is 
in  effect  making  over  nothing,  where  one  is  impotent 
or  the  other  incapable. 

This  feems  to  be  what  has  led  fome  to  imagine  that 
a  marriage  is  incomplete,  till  after  confummation.  As 
an  impoffibility  of  confummation  will  fet  the  mar- 
riage adde,  they  conclude  it  not  to  be  complete  by  the 
mere  contract.  But  we  have  fliewn  already,  that  it  is 
fo  far  complete,  as  to  be  binding  upon  the  parties  ;  and 
that  properly  the  want  of  confummation,  ariling  from 
impotency  or  incapacity,  rather  invalidates  by  non-per- 
formance a  marriage,  that  was  othervvife  complete,  than 
makes  it  a  nullity  from  the  beginning  by  any  defect  in  the 
marriage  itfelf. 

However,  though  the  law  of  nature  gives  each  par- 
ty a  perpetual  right  to  the  perfon  of  the  other  ;  it  does, 
not  determJne  how  long  the  ufe  of  that  right  muft  ne- 
cefTarily  continue  :  and  upon  this  account  the  imper- 
fe(Stions,  which  are  fufficient  to  fet  a  marriage  aiide, 
muft  be  from  the  firft  :  whatever  imperfedtions  arife  af- 
terwards will  not  produce  this  efFeft. 

^Tafriages  X.  ^  Marriages  between  perfons,  who  are  nearlv  re- 
Sons  ^^^^^  *°  °^^  another,  either  by  confanguinity  or  aiEni- 
nv  made  ty,  are  generally  held  to  be  null  from  the  beginning. 
We  call  thofe  relations  by  confanguinity,  who  are  re- 
lations by  birth  ;  fuch  as  parents  and  children,  brothers 
and  fifters,  uncles  and  nieces.  Relations  by  affinity  are 
relations  in  confcquence  of  fome  former  marriage ;  fuch 
are  fathers  or  m.others  in  law  and  their  children  in  hw, 
a  man  and  his  brother's  wife,  or  a  woman  and  her  fibers 
huihand. 

•Grot.  Ibid     ^Xfr. 


C.  XV.  NATURAL     LAW, 

In  our  enquiries  upon  this  head,  it  will  be  necelTary 
to  diftinguifh  between  kindred  in  the  direct  line,  ns  pa- 
rents and  their  children,  and  kindred  in  the  collateral 
line,  as  brothers  and  fifters,  uncles  and  their  nieces,  or 
aunts  and  their  nephews. 

There  is  a  plain  reafon  in  nature,  why  marriages, 
between  perfons  related  by  confanguinity  in  the  dire(5l 
line,  fhould  be  void  from  the  beginning.  The  ditFerence 
of  age,  which  fome  have  alligned  as  the  reafon,  is  not 
fatisfadlory  :  becaufe  where  the  parties  are  not  related 
one  to  another,  though  the  difference  of  age  between 
them  fhould  be  the  fame,  as  is  ufjal  between  parents 
and  their  children,  or  even  between  grand-parents  and 
their  grand-children,  fuch  marriage  is  not  looked  upon 
as  a  nullity.  But  all  a6ls  are  void,  if  the  validity  of 
them  would  fet  aiide  the  obligation  of  a  law  of  nature  ; 
it  being  impoflible  to  fuppofe,  that  the  law  of  nature 
can  allow  what  would  deftroy  its  own  authority.  Now 
a  marriage,  between  a  mother  and  her  fon,  or  a  fatlier 
and  his  daughter,  is  not  merely  contrary  to  that  natu- 
ral duty  of  honour,  which  children  owe  to  thejr  pa- 
rents, but  vrould,  if  it  was  valid,  fiiperfede  the  duty 
and  fet  it  afide  :  fuch  a  marriage  would  make  the  clvlldren 
equal  to  their  parents  ;  and  the  necefTary  familiarities, 
which  marriage  fuppofes,  are  wholly  incGnfiflent  with 
that  reverence,  which  is  implied  in  the  notion  of  a  child's 
honouring  its  parents. 

It  will  be  more  difficult  to  find  a  natural  reafon, 
why  perfons,  who  are  related  to  one  another  by  aiHnity, 
or  by  confanguinity  in  the  collateral  line,  fhould  be  un- 
der an  incapacity  of  contracting  a  vahd  marriage.  If 
we  have  been  brought  up  from  our  infancy  in  an 
opinion,  that  it  is  unnatural  for  a  brother  to  marry  his 
fifter,  we  fhall  be  furprized  to  hear  it  aiTerted,  that  no 
reafon  in  the  nature  of  the  thing  itfelf  can  be  found. 
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which  will  render  fuch  a  marriage  unlawful  -,  and  much 
lefs  can  any  be  found,  which  will  make  it  void.  Our 
furprize  however,  at  hearing  this  aflertcd,  will  pro- 
bably be  abated  ;  if  we  recolledl  the  hiftory  of  the 
Creation  ;  from  whence  we  may  learn,  that  the  fons  of 
Adam  could  have  no  wives  but  their  own  fifters.  And 
we  cannot  imagine,  that  God  would  have  contrived  to 
place  mankind  in  fuch  circumftances,  as  muft  either 
have  put  an  end  to  the  human  fpecies  at  once,  or  elfe 
have  laid  them  under  the  neceflity  of  doing  what  the 
law  of  nature  forbids. 

Some  moralifts  indeed  tell  us  of  a  natural  abhorrence 
of  fuch   mixtures  as  thefe :  they  fay,   that   every  man's 
own   inward   fenfe  or  inftinctive  feelings  is  in  this  in- 
ftance  a  law  to  him,   and  informs  him  what  he  may 
and  what  he  may  not  do.  One  would  be  apt  to  queftion 
whether  there  is  fuch  an  abhorrence  implanted   in  us 
by  nature ;  when  we  find  nothing,  which  can  be  called 
by  this  name,   except    in  countries  where  people  are 
bred  up  in  an  opinion,  that   thefe  marriages  are  unlaw- 
ful :  in  other  countries  where   the   law  or  cuftom  al- 
lows of  them,  there  feem  to  be  no  traces  of  any  fuch 
abhorrence.    In  hCt,  if  this  inftin6t  was  the  only  caufe, 
why  a  man   might   not   marry  his  fifter,   I  do   not  fee 
how  fuch  a   marriage  could  in  any  particular   inftance 
ever  be  fhewn  to  be  unlawful.     Whatever  other    men 
may  feel ;   it  may  fairly  be  prefumed,    that   the    m.an, 
who  aclually  marries   his   fifter,   is  not  fenfible  of  any 
fuch  abhorrence.     And  however   unlawful  marriages  of 
this  fort  m.ay  be  fuppofed,   where  the  parties  have  this 
inftinfl  -,    I    fee  not   how   fuch   an   inftincft,  where  it  is 
not  felt,  can  make  them  unlawful.     Unlefs  the  fenfe  or 
feeliniT,    the   defires  or   averfions   of  one   man,  are  tlie 
proper  ftandards,  by  v/hich   to  regulate  the  conducl:  ot 
another. 
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It    is   farther  urged  againft   marriages   between  two 
perfons,  who  are  nearly  related  to  one  another  ;      that 
a  man  enlarges  his  intereil  by  marrying  out  of  his  own 
family:  he  is  already  connected  with  his  own  kindred; 
and  if  he  marry  with  them,  it  will  be  of  lefs  benefit 
to  him,  than  if  he  had  taken  care   to  create  new    con- 
nections by  marrying  into  another  family.     This   how- 
ever can  be  only  matter  of  prudence.     The   moft  we 
could  prove  from  this  conilderation  is,  that  fuch  a  mar- 
riage will  fometimes  be   lefs   beneficial,    than     another 
might  have  been.     But  it  does  not  by  any  means   fol- 
low from   hence,  that  the   marriage   is  unlawful.     All 
adts,  which  are  contrary  to  a  man's  immediate  intereft, 
are  not  for  this   reafon  to   be   always  looked  upon  as 
criminaL 

But  though  we  may  be  at  a  lofs   to  find  out  a  na- 
tural reafon,   which  renders  the  marriages   of  perfons 
related  in  the  collateral  line  unlawful ;  yet  it  feems  to 
be  very  certain,  that  fuch  marriages  are  unlawful  to  all 
mankind.  ^  Thefe  inceftuous  marriages  are  particularly 
mentioned  as  a  part  of  the  guilt  of  the  Canaanites,  and 
as  one  reafon,  amongft  others,  why  God  was  pleafed  to 
call  them  out  of  their  land,  and  to  give  it  to  the  chil- 
dren of  Ifrael.     There  is  not  the  leafl:  reafon  for  imagin- 
ing, that  God  had  ever  given  any  pofitive  law  about 
this,  or  any  other  matter,  to  the  Canaanites  in  particular, 
exclufive  of  the  reft  of  mankind.     But  if  he  had  not 
done  this,    and  yet  the  Canaanites  were  obliged  to  ob- 
ferve  fuch  a  law,  and  were   reprefented  as  finners  for 
not  obferving  it  ;    the   plain   confequence   is,  that  this 
law  muft  have  been  univerfal,   fo  as  to  have  obhVed  all 
mankind.     But  becaufe   it   was   an  univerfal  law  before 
the  coming  of  Chrift,  and  yet  v/as  no  part  of  the  law 
of  nature ;     it   muft    have   been  a   pofitive   law    given 
either  to  Adam  or  to  Noah.  Now  from  the  necefiity, 
*  Lev.  XVIII.  24.  25.  27. 
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that  Adam's  children  were  under  to  marry  with  one 
another,  we  cannot  well  imagine  any  fuch  law  to  have 
been  given  to  him  by  the  fame  God,  who  had  laid 
them  under  this  neceflity,  by  making  no  provifion  fo 
them  to  marry  with  any  one  elfe.  We  muft  therefore 
conclude,  that  feme  pofitive  law  forbidding  inceftuous 
marriages  was  given  to  Noah,  and  in  him  to  all  his 
defcendents. 

This  obfcrvation  may  help  to  explain  a  difficulty  in 
the  apoftoiical  decree  upon  the  queftion,  whether  the 
converted  gentiles  ought  to  be  circumcifed.  The 
apoftles  determined,  that  thofe  gentiles  were  free  from 
the  yoke  of  circumcifion,  but  required  them  to 
abftain  from  fornication,  from  things  offered  to  idols, 
from  things  ftrangled,  and  from  blood.  As  three 
of  thefe  articles  forbid  things,  which  are  in  them- 
felves  indifferent  ;  the  difficulty  is,  why  the  other  is 
article  fhould  forbid  fornication,  which  the  law  of  na- 
ture had  already  made  criminal.  One  would  expecSt, 
that  decree  fiiould  be  uniform,  as  to  the  matter  of 
it  ;  efpecially  fince  we  fee  no  occafion  for  the  apoftles 
to  interpofe  their  pofitive  authority  to  "provide  againfl: 
a  practice,  which  was  naturally  and  in  itfelf  unlawful. 
*  Mr.  Hooker  here  refers  us  to  what  are  called  the 
feven  precepts  of  the  fons   of  Noah,    one  of  which  is 

—  *«  To  abhor    all    unclean  knowledge   in    the   fleih. 

—  This  precept  he  underftands  to  relate  to  unlawful 
marriages,  fuch  as  Mofes  in  the  law  reckons  up  ;  and 
declares,  that  for  his  own  part  he  thinks  the  apoftoiical 
canon  is  rather  to  be  underftood  of  thefe,  than  of  for- 
r.ic'ition,  according  unto  the  fenfe  of  the  law  of  nature. 
Words,  fays  he,  muft  be  taken  according  to  the  matter 
whereof  they  are  uttered.  The  apoftles  command  to 
■abftain  from  blood.  Conftrue  this  according  to  the  law 
of  nature,  and  it  will  feem,  that  homicide  only  is  for- 
bidden ;  but  conftrue  it  in  reference  to  the  law  of  the 

*  B.IV    §11. 
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Jews,  about  which  the  queftion  was,  and  it  will  eafily 
appear  to  have  a  clear  other  fenfe,  and  in  any  man's 
judgment  a  truer,  when  we  expound  it  of  eating,  and 
not  of  fhedding  blood.  So  if  we  fpeak  of  fornication 
he  that  knoweth  no  law,  but  only  the  law  of  nature, 
mufl.  needs  make  thereof  a  narrower  conftruclion,  than 
he,  which  meafureth  the  fame  by  a  law,  wherein  fun- 
dry  kinds  even  of  conjugal  copulation  are  prohibited  as 
impure,  unclean,  unhoneft.  And  §  St.  Paul  himfelf  doth 
term  inceftuous  marriage  fornication." 

However  it  is    to    be    prefumed,    that    this    pofitlve 
law,  forbidding   inceftuous  marriages,  had  fome  general 
convenience   attending  it.     Though   fuch  marriages  do 
not  appear   to  do    any  injury  to   any  one,    and  confe- 
quently  are  not    naturally  unjuft ;    though  they  do   not 
difqualify  a  man  for  doing  good,    or   hinder    him  from 
doing  it,   any  more  than  any  other  marriage  ;  yet  it  is 
to    be    prefumed,  that  fome   benefit    mufl    arife  from 
avoiding  them,  if   not   to  the  public,  yet  to   the  indi- 
viduals,  who  do  avoid  them,  for   we   can  fcarce  ima- 
gine,   that    what  is  of  no  ufe  at  all,  in    any  view  of  it 
would  ever  be   eftablifhed  by  a  divine  command.     The 
reafon  of  this   law   is   commonly    fuppofed  to   be,    that 
near  relations  live  together  in  fuch   a  free  and  unobferv- 
ed  manner,  as  would  tempt  them  to  be  guilty  of  much 
unchafle  practice,   if  they  were  not  kept,  as  it  were,  at 
a  diftance  and  checked  in  their  defires  by   a   law,   which 
forbids  them  to   marry  with  one  another.     But  it  feems 
to  be   evident,    that  the   Mofaic  law  had  fome   other 
reafon  in  view  :   for  it    prohibits  a    man  from  marrying 
his  fifler,    *  whether  fhe  was  born  at  home  or  abroad.       ' 
Her  being  born  at  home  implys,  that   there   were  op- 
portunities   of  free  intercourfe   between  her   and    her 
brother :     but   her  being    born   abroad  implies  on  the 
other  hand,    that  there  might  have  been  no  fuch  oppor- 

g  I  Cor.  V.  I.  jLevIt.  XVIII.  9. 
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tunitles.      So  that  the  law  in  effect  fays  —  Thou  (halt 
not  marry  thy  lifter,    whether  there  has  or  has  not  been 
any   opportunities    of    familiar     intercourfe  j     whether 
thou  haft  or  haft  not  lived  with  her  in  a  free  and  un- 
obferved  manner. — It  appears  to  me  to  be  much  more 
probable,   that  the  legiflator  intended,    by  this  provifion, 
to  leave  mankind  as  tree  as  poflible  to  chufe  for  them- 
felves  in  marriage.      A  father  or   mother  might  confult 
feme  particular  conveniences  of  the  family,  rather  than 
the  inclination  of  their  children  ;    and  whatever  intereft 
or  caprice  determined   them  to  bring  about  a  marriage 
between   two  of  their  children,    they  would   eaftly  be 
able    to  accomplifh   fuch  marriage,    if  the  brother  and 
fifter  could   make   a  valid  marriage :     becaufe   both  the 
parties   are  under   their  authority  and    direiftion,    and 
might  not  only  be  unduly  influenced  by  fuch  authority^ 
when  they  were  arrived  at  maturity,    but  might,    even 
during  their  minority,  be  contradted  to  one  another  by 
the  a6ls  of  their  parents.     Indeed  where  the  parties  are 
children   of  different    parents,    their  refpedtive  parents 
may  pofiibly  be  determined,   by  fome  intereft  or  caprice 
of  their  own,     to  influence  fuch  children  to  engage  in  a 
marriage  difagreeable  to    themfclves.       But    when    the 
parents  are  of  different  families,    the  parties  are  not  un- 
der the  authority  of    the  fame  common  power ;     they 
are   each  of  them   under  the   authority  of  their   own 
parents  only.     And  as  thefe  parents  have  no  other  com- 
mon intereft,   but  what   arifes  from  the  propofed  mar- 
riage ;    they  will  be   much  m.ore   likely  each   of  them 
to  c!onfult  the  inclination  and  intereft  of  their  refpe61ive 
children,     than  to  join  in  ufmg  their  authority  to  drive 
their  children  into  a  marriage,  which,   as  it  was  difagree--. 
able  to  them  from  the  firft,  was  likely  to  end  in  nothing  but 
mifery. 
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XI.  Unjuft    force,    if  either  of  the  parties  are  con-  ^"J'^^ 
cerned  in  making  ufe  of  it,    will  be  fufficient  to  prevent  make  a 
the  obligation  of  marriage;     in   the  fame  manner  as  it  nLuity! 
prevents  the  obligation  of  other  contra<5ts  :   becaufe,     as 

in  them  fo  in  this,  injuftice  can  be  no  foundation  of  a 
right  in  the  perfon,  who  is  gnilty  of  it,  and  can  there- 
fore produce  no  correfpondent  obligation  upon  the 
perfon,  who  fufFers  it.  Indeed  if  voluntary  coni'umma- 
tion  follows  fuch  an  extorted  marriage,  the  marriage  is 
then  binding  :  becaufe  this  is  a  plain  indication,  that  the 
perfon,  who  fuffered  the  unjuft  force,  is  willing  to  abide 
by  the  contract.  Confummation  by  force  in  confequence 
of  fuch  an  extorted  contra<St  is  a  rape. 

XII.  We  have  feen  that  fome  errors  will  be  fufficient  '^'he  cf- 

fedis  of  an 
to  invalidate  promifes  or  contraiSls  :    and  what  has  been  error     on 

faid  concerning  other  pa6ls  is  applicable  to  marriage,  un-  *  ^xj'^of 
der  fuch  reftridtions  as  the  nature  of  this  contract  requires,  marriage. 

If  a  man  ftipulates  for  one  woman,  and  another  is 
impofed  upon  him,  inftead  of  her  that  he  agreed  with  ; 
fuch  a  marriage  is  voidable  at  the  mans  difcretion  :  be- 
caufe in  fa6l  he  never  confented  to  marry  the  woman 
thus  impofed  upon  him.  However,  if  he  acquiefces  in 
the  fraud,  after  it  is  known,  as  Jacob  did  in  the  cafe  of 
Leah  ;  by  fuch  acquiefcence  the  marriage  becomes  valid. 

Moft  of  the  other  errors,  concerning  which  any 
queftlon  has  arifen,  whether  they  prevent  the  obligation 
of  a  marriage  and  make  it  a  nullity,  will  be  found  up- 
on enquiry  to  imply  fuch  conditions,  as  are  inconfiftent 
with  the  nature  of  the  contraft,  and  cannot  therefore 
either  be  fuppofed  to  be  contained  in  the  contrail:,  if 
they  are  not  exprefled,  or  to  produce  any  effect  at  all, 
if  they  are.  Such  are  the  queftions,  how  far  an  error, 
in  regard  to  the  womans  fortune,  or  in  regard  to  her 
virginity,  will  make  a  marriage  void.  A  man  may  in- 
«leed  ftipulate  in  this  form  —  I  confent  to  marry  you, 
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provided  you   have  fuch    or  fuch  a  fortune.     But    then 
the  contrail  muft  flop   here,    till  he  has  informed  him- 
felf,  whether  flie  is  worth  what  he  requires  or  not.  He 
gives  her  no  right  to   his   perfon,  and  confequently  has 
no  right  to  her's,  till  this  condition  is  fatisfyed.    But  if, 
without   enquiring    any  farther,  he   proceeds  to  adt,  as 
if  he    had   a   right   to   her   perfon  j   as   he   does,  if  he 
proceeds    to   confummation ;  he   tacitly  owns,  that   (he. 
has    a    right  to  his  :  and   confequently  by  fo    doing  he 
muft  be  underftood  to   relinquifh  the  condition.     The 
marriage  therefore  will  continue  in  force,   notwithftand- 
ing  he   fhould  afterwards    find,  that  flie   is   worth  lefs 
than  he  ftipulated  for.     If  he  could  have   any  claim  at 
all,  in  virtue  of  the  condition,  which  he  originally  an- 
nexed to  their  contrail,  it  muft  be   a  claim  to  be  releaf- 
ed  from  it  by  divorce.     But  the  law  of  nature  will  not 
fupport  fuch  a  claim.     For  the  condition  was  not,   that 
if  you  have  not  fuch  or  fuch  a  fortune,  I  will   divorce 
you  after  marriage ;  but,  if  you  have  fuch  or  fuch  a  for- 
tune I  confent  to  marry  you,   and  not  otherwife.     The 
terms  therefore  of  this  condition,   however  they  might 
juftify  him   in   not  marrying   her,    would    not   juftify 
him  in  divorcing  her  afterwards.     And   if  he    was   to 
annex  the   former  of  thefe  conditions   to  his  contra(ri: 
with  her  ;  either  fuch  condition  would  be   made  void 
by  the   nature   of  the    contradt ;    or   if  the    condition 
was  valid,    it  would  make   the  contra(St  a  nullity  j  as 
has  been  fhewn  already,  when    we   were  fpeaking  of 
divorce. 

An  error  concerning  the  womans  virginity,  or  con- 
cerning any  natural  infirmities,  which  modefty  or  de- 
cency will  not  allow  a  man  to  inform  himfelf  about, 
till  the  contradl  is  completed,  and  each  has  taken 
pofleffion  of  the  others  perfon,  cannot  hinder  that 
contract  from  binding,  or  make  it  a    nullity  from  the 
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beginning.  A  man  may  fiipulate  in  this  form  —  I 
confent  to  marry  you,  provided  you  are  a  virgin.  — • 
But  this  condition  muft  be  exprefled  :  for  the  marriage 
contra6l  does  not  naturally  imply  any  fuch  condition. 
And  if  it  is  exprefled,  I  do  not  fee,  that  it  would  hin- 
d:;r  the  natural  effe^l:  of  the  contract,  though  the  man 
ihould  afterwards  difcover,  that  flie  is  no  virgin :  be- 
caufe  he  muft  not  only  complete  the  contract,  but  muft 
give  her  pofteffion  of  his  perfon  by  taking  poiTeffion 
of  her's,  before  he  can  make  the  difcovery  :  and  by  fo 
doing  he  gives  up  his  conditions,  and  binds  himfelf 
abfolutely.  The  form  of  the  ftipuhtion  did  indeed 
make  the  marriage  conditional ;  fo  that,  as  long  as  fuch 
condition  remained  in  force,  flie  could  not  demand 
him  as  her  hufband.  But  before  he  knew,  whether  the 
condition  would  be  fatisfyed  or  not,  he  made  himfelf 
her  hufband,  and  confequently  gave  up  the  condition, 
by  taking  poffeflion  of  her  perfon.  It  may  however  be 
allied,  whether  fuch  an  error  as  this,  though  it  does 
not  make  the  marriage  a  nullity,  may  not  be  a  fufficient 
caufe  for  a  divorce ;  whether  the  contrail,  though  it 
is  not  void  in  itfelf,  may  not  upon  this  account  be  re- 
fcinded  afterwards.  In  anfwer  to  this  enquiry,  we  may 
fay  the  fame,  that  we  faid  in  anfwer  to  the  other  en- 
quiry, whether  an  error  concerning  the  womans  for- 
tune is  a  fufficient  caufe  for  refcinding  a  marriage.  It 
will  be  a  fufficient  caufe,  provided  divorce  in  general  is 
lawful,  but  not  otherwife.  When  other  contrails  are 
refcinded  upon  account  of  any  error  in  them  ;  this  rel- 
clnding  of  them  is  not  the  letting  afide  a  valid  con- 
tract, but  is  the  effect  of  a  declaration  of  one  of  the 
parties,  that  he  will  not  abide  by  a  contract,  which 
from  the  beginning  laid  him  under  no  obligation.  But 
we  have  feen,  that  in  the  marriage  contraift  confum- 
mation  precludes  a  man  from  declaring  this,    notwith- 
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ftanding  any  error  either  in  the  fortune  or  in   the  virgi- 
nity of    the   woman.      And  confequently  a  marriage, 
where   there  is  fuch  an  error,  can  be  refcinded  no  other- 
wlfi,  than  by    fetting  afide  a  valid  contract.     So  that,    if 
divorce  is  unlawful    in  general,    marriages  after  confum- 
mation    cannot  be  diiTolved,     upon  account  of  thefe  or 
the  like  errors  on  cither  fide.      The    Mofaic  law  indeed 
allowed  an  error  in  the  womans  virginity  to  be  a  fufficient 
caufe  for  diflblving  a  marriage  :   but  this  allowance  is  con- 
iiftent  with  the  principles  here  laid  down  ;  fince  we  know 
that  the  fame  law  allowed  of  divorce  in  general. 
Want  of         XIII.  ^  The  full  ufe  of   reafon  is  neceflarv  in   mar- 
confent       ^^^g^^,     as  in  Other   contrails,     to  make  them  binding, 
rotalwayi  cjq  that   a  marriage   contracted  between   perfons,    who 

fufFicicnt  '        X  X  r        r 

to  make  a  are  under  age,    and  have  not  yet  arrived  at  the  ufe  of 
marriage     j-eafon,    will  be  void  for  want  of  the  confent  of  parents. 

TOld.  ^  * 

Or  if  only  one  of  the  parties  are  upon  this  account  in- 
capable of  binding  themfelves,  the  marriage  will  pro- 
duce no  obligation  upon  the  other ;  becaufe  there  is  no 
obligation  at  all  in  any  contrail,  unlefs  fuch  obligation 
is  mutual.  We  may  here  obferve  by  the  way,  that  the 
want  of  reafon  is  naturally  fufficient  to  make  the  marriage 
of  an  ideot  or  lunatic  a  nullity  from  the  beginning. 

Where  perfons  are  of  full  age,  the  want  of  their 
parents  confent  does  not  invalidate  a  marriage.  The 
law  of  nature  does  indeed  enjoin,  that  children  fliould 
honour  and  reverence  their  parents.  For  which  reafon 
it  is  undoubtedly  the  duty  of  children,  not  only  to 
.  advife  with  their  parents,  but  likewife  to  let  their  ad- 
vice have  its  due  weight,  in  all  affairs  of  moment. 
And  fmce  nothing  can  be  of  more  moment  to  the  ad- 
vantage and  welfare  as  well  of  the  family  in  general, 
as  of  the  child  in  particular,  than  the  marriage  of  the 
child  ;  it  cannot  be  denied,  that  fuch  marriages,  as  are 
contra(Sled    without   the   confent    or    againfl   the    com- 

^  Grst.  ut.  fup.  §  X 
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mands  of  a  parent,  are  contrary  to  the  duty  of  the 
child;  and  that  confequently  the  parent  cannot  be 
blamed,  if  he  takes  lefs  notice  of  fuch  a  child,  than  he 
takes  of  the  reft  of  his  children,  and  chufes  to  difpofe 
of  his  favours  amongft  thofe,  who  have  been  more 
obfervant  of  their  duty  towards  him.  But  then  on  the 
other  hand  marriages  fo  contracted  are  not  invalid, 
provided  the  child  is  of  a  proper  age  to  think  and  to  a^ 
for  itfelf.  At  this  age  he  has  a  power  of  binding  him- 
ielf,  and  is  not  under  the  authority  of  his  parents  ; 
except  in  fuch  things,  as  relate  to  the  interefts  and 
order  of  that  family,  of  which  he  is  a  member,  and  of 
which  the  parents  are  the  governors.  And  even  this 
authority  ceafes,  as  foon  as  he  feparates  himfelf 
from  the  family  of  his  parents.  The  interefts  of  the 
family  are  indeed  greatly  concerned  in  the  marriage 
of  the  children  :  but  then  the  child  is  by  marriage  fe- 
parated  from  the  family ;  and  thus  an  end  is  put  to 
fuch  authority  of  the  parents,  as  arofe  from  this  con- 
fideration. 

XIV.  It  does  not  appear  from  any  thing,   which  is  Hulbardt 
contained    in    the  contracSl  of  marriage,    that  the  bus-  ^^^^^"^Y 

o  '  whence  it 

band    has    any    other    authority    over    the   wife,    than  arifcs, 

what  arifes  from  the  general  prefumption,  that  he  has 
more  Ikill  and  experience  than  flie  has  :  which  is  a 
confideration,  that  will  make  it  prudent  in  her  to  leave 
the  chief  direction  of  the  family  to  him.  And  this  is 
no  more  than  what  he  might  expert  from  her ;  as  flie 
is  obliged  to  contrive  for  their  mutual  happincfs,  as 
well  as  fhe  can  :  which  flie  does  not  do  unlefs  flie  wil- 
lingly commits  the  management  of  fuch  affairs  to  him,  as 
he  is  likely  to  manage  to  greater  advantage  than  flie  could. 
But  yet,  when  it  happens  otherwife ;  when  her  flcill 
is  the  greater  of  the  two  ;  it  will  be  equally  prudent 
in  him  to  let  her  have  the  management.     The  fcriptures 
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have  Indeed  taught  us,  that  the  wife  is  in  fubje£lion  to 
her  hufband  ;  and  have  given  fuch  an  account  of 
her  duty,  as  makes  it  proper  for  her  to  promife  obe- 
dience in  the  very  contract  of  marria[je.  But  then  they 
teach  us  at  the  fame  time,  that  fuch  fubjedtion  is  not 
her  natural  ftate,  but  was  appointed  by  pofitive  infti- 
tution,  as  a  punilhment  for  that  crime,  into  which  the 
firft  hufband  was  feduced  by  the  firft  wife  ;  that 
it  might  be  a  ftanding  leflbn  of  humility  to  all  fu- 
ture wives,  reminding  them,  that  through  the  weak- 
nefs  of  their  fex  a  curfe  has  been  entailed  upon  the 
whole  fpecies. 
^vhat  XV.  '^  A     concubine,    according    to    the   CenCe,    in 

«n^-  ;/  o  which  the  v/ord  is    now    commonly   ufed,   is  a  woman, 
good    and  who  cohabits   with   a    man  without   any    ftipulations   of 

valid  mar-  ..^-i  aji  i  i- 

conjugal  raith.  And  when  by  concubmage  we  mean 
fuch  a  cohabitation  as  this,  it  differs  little,  as  to  the 
unlawfulnefs  of  It,   from  a  vague  luft. 

But    the  fcriptures  ufe  the  word  concubine   In  fuch 
a  fenfe,    that    thofe    women    who  are  there   called    by 
tills  name,    are  fuch  as  the  law  of  nature  allows  to  be 
wives  :  for  as   far  as  it  appears,  they  were  joined  to  the 
man,   with   whom  they  cohabited,    by  a   marriage  con- 
tract, and   were  no  othervv^lfe  diftinguiflied  from  wives, 
than  either  by  their  own  condition   or  by  the  condition 
of  their  children.     If  the  woman  was  originally  of  fer- 
vile  condition,  and  was  not  raifed  by  the   marriage  to  an 
equal  condition  with  her  hufband  ;  and  if  the  children, 
which  (hz  fhould  bear,    were    underftood   to  have  no 
claim  to  inherit ;     ihe  was  then    called    a    concubine. 
Thus  Hagar,  who  was  of  fervile  condition,  was  Abra- 
hams concubine.     She  was  originally  a  flave  ;  and  we 
find  by  the  authority,  which  Sarah  had  over  her,  that 
her  cohabitation  with  Abraham  had  not  made  her  of 
equal  dignity  with  her  miflrefs.     Her  fon  Iflimael  was 

^  Grot.  ibid.  XV. 
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indeed  defigned  by  Abraham  for  his  heir  :   but   then  his 
claim   was   founded  upon  his  being  adopted  by  Sarah, 
and  was  not  derived  from  the    marriage  of  his  mother. 
In  like  manner  Bilhah  and  Zilpah  were  of  fervlle  con- 
dition :  and  their  marriage  with  Jacob  did  not  change 
their  condition  :     for  they  are  called  handmaids    even 
after  their  marriage  :     nor  did  the  children,  that  were 
born  of    them  inherit  any  otherwife  than  in  virtue  of 
their  being  adopted  by  Rachel  and  Leah:  forBilhahs 
children  were  confidered  by  Rachel  as  her  own  ;    and 
fo  were   Zllpahs   children  confidered  by  Leah.     After 
marriage  they  were  indeed  fometimes  called  wives  ;   but 
it  is  plain  they  were   not  wives  of  the  fame  fort  with 
Leah    and    Rachel,     not   only  becaufe   they  were   ftill 
fometimes  called  handmaids,    and  becaufe  their  children 
were  not  confidered  as  their  own,  nor  inherited  in  their 
right ;    but  llkewlfe  becaufe  Jacob  had  obliged  himfelf 
by   oath   to    Laban    not    to    take  any  wife    befides  his 
daughters.    Bilhah  therefore  and  Zilpah,    though  they 
are  called  wives,    feem  to  have  been  concubines.     And 
from  this  inftance,    as  well  as  from  that  of  Keturah,  who 
is  fometimes  called  Abrahams  wife,     and  fometimes  his 
concubine,    it  appears  how  little  a  wife  differed  from  a 
concubine.       As    to  the  efiTential  parts  of  the  contract, 
they  feem  indeed  not  to  have  differed  at  all.      Only  in 
the    contra£l   with   a   concubine   fome   difadvantageous 
conditions  were  added,   in  refpe6l  both  of  herfelf  and  of 
her  children.     But  as  thefe  conditions  were  not  inconfifl- 
ent  with  the  contraft,    the  law  of  nature   would  not 
have  difallowed  of  fuch  concubinage,  as  we  read  of  in  the 
fcrlptures,  if  it  had  not  been  attended  with  polygamy. 
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CHAP.     XVI. 


Of  the  right  of  Defence. 

\.  Right  of  deft'Hce  in  what  founded.  II.  Indefinite  in  its 
extent.  III.  Not  confned  to  injuries.  IV.  Hoiv  af- 
feBcd  hy  benevolence.  V.  Defence  of  life.  VI.  Defence 
of  limbs  or  chq/Iity.  VII.  Defence  againfl  fighter 
perfonal  injuries.  VIII.  Honour  ivhat.  IX.  Mifnhes 
in  matters  of  honour)  ivhence  the^  arife.  X.  Defence  of 
our  zoods, 

Rijjlit  rf    L    A    MONGST  the  Other  principles,  from  whence  any 

whir^  *"      jlA.  one  man  may.  derive  a  right  over  the  perfon  of 

founded,     j^ny  Other,     I  mentioned  fome  crime  or  injury  on  his 

part,    over  whofe  perfon  fuch  right  is  acquired. 

^  Now  the  rights  which  are  derived  from  hence,  may 
be  divided  into  fuch,  as  arife  from  an  injury  before  it  is 
committed,  and  fuch  as  arife  from  it,  after  it  is  commit- 
ted. 

Thofe  rights,  which  arife  from  an  injury,  before  it  is 
committed,   are  called  the  rights  of  defence. 

The  injuries,  which  any  one  defigns  to  do  us,  are  fuch 
as  relate  either  to  our  perfon  or  to  our  property.  Of 
the  former  fort  are  murder,  rape,  maiming,  wounding, 
flander ;  of  the  latter  fort  are  theft,  fraud,  robbery, 
burning  or  othcrvvife  deftroying  or  wafting  cur  goods. 
And  our  natural  right  of  defence  is  nothing  more  than 
the  liberty,  which  the  law  of  nature  allows  us,  of  taking 
fuch  meafures,  as  may  guard  againft  any  injuries,  which 
we  are  likely  to  fufier  in  our  perfons  or  property.  The 
great  queftion  concerning   this  right  of  defence  is  how 

m  Grot.  L.  II.  C.  I.    §  n. 
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far  it  extends ;  what  liberty  the  law  of  nature  allows, 
or  what  may  lawfully  be  done  in  order  to  prevent  an 
injury  which  any  one  deligns  to  do  us. 

"  Before  we    can   determine   any  thing  with  certainty 
upon  this  queftion,  it    will  be  neceffary  to  enquire   into 
the  true  principle,    upon  which  the  right  of  defence  de- 
pends.     A  right  to  our  life,  or  to  our  goods,   means  no 
more  than  a  liberty  of  prefcrving  them  or  keeping  poi- 
feilion   of  them  :    we  are  therefore  faid  to  have  a  right 
to  any  thing,  becaufe  the  law  of  nature  does  not  oblige 
us  to  part  with  it  ;    or  becaufe   our  pofTeflion  of  it,   and 
our   endeavours  to  keep  fuch   poireffion,  are  confident 
with  that  law.     Now  our   endeavour  to   keep  poircllion 
of  a  thing,  when  any  one  attempts  to   take  it  from  us, 
is  the  defence  of  ourfelves  in  the  pofTeffion  of  it  :    and 
iince,   where  the  thing  is  our  own,  or   wliere   we  have  a 
right  to  it,    this  endeavour  is  confiftent  with  the  law  of 
nature  ;  it  follows,    that  where  we  have  a   right  to  a 
thing,    our  defence  of  ourfelves  in  the  pofTeffion  of  it  is 
lawful ;    or  that  a  right   of  defence  is  implyed  in    the 
very  notion  of  our  having  a  right  to  a  thing.      In  fliort, 
the  true  principles,  upon  which  our  right  of  defending 
either  our  perfons  or  our   goods   depends,    is  this ;    the 
law  of  nature    does    not   oblige   us   to    give    them  up, 
when  any    one   has  a   mind   to  hurt  them    or    to  take 
them  from  us  :    and  that  the    law    of  nature  does  not 
oblige    us   thus  to  give  them  up,    is  evident ;    becaufe 
our  right  to  them  would  be   unintelhgiblc,    or  would  in 
effect  be  no  right  at  all,    if  we  were  obliged   to  fuffer  all 
mankind  to  treat  them,  as  they  pleafed,   without  endea^ 
vouring  to  prevent  it. 

II.  If  this  then  is  the  principle,  upon  which  the  right  ^h^^t    oi 

defence 

of  defence  depends  ;  we  cannot  expect  to  find,  that  the  not  confi- 
law  of  nature  has  exactly  defined  how  far  we  may  go,  ."^"^  [^  '"" 
or  what  we  may  lawfully  do,  in  endeavouring  to  pre- 

n  Grot.  ibid.  §  Hi. 
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vent  an  Injury,  which  any  one  deligns  and  attempts 
to  do  us.  °  The  law  allows  us  to  defend  our  perfons 
or  our  property  :  and  fuch  a  general  allowance  implys, 
that  no  particular  means  of  defence  are  prefcribed  to 
us.  We  may  however  be  fure,  that  whatever  means 
are  necefTary  muft  be  lawful :  becaufe  it  would  be  ab- 
furd  to  fuppofe,  that  the  law  of  nature  allows  of  de- 
fence, and  yet  forbids  us  at  the  fame  time  to  do  what 
is  necefTary  for  this  purpofe. 

From   hence  it  follows,  that   he,   who   attempts   to 
injure  us,  gives  us  an  indefinite  right  over  his    perfon, 
or  a  right  to    make  ufe  of  fuch    means  to  prevent  the 
injury,  as  our  behaviour  and  his  lituation  make   necef- 
fary. 
d 'fc^^ce^        III.  P  Though  we   fpeak   of  the    right   of    defence, 
indefinite    as  a  right  to  guard  againft  injuries  ;    the  word  injuries 
tgnj.^  muft  not  liere  be  confined  to  its  ftri<St  and  proper  fenfe, 

as  implying  fome  criminal  malice  in  the  perfon,  againit 
whom  we  have  a  right  of  defending  ourfelves.  The 
principle,  upon  which  this  right  is  founded,  will  ex- 
tend it  to  all  cafes,  where  we  are  likely  to  fulTer  any 
caufelefs  harm  ;  even  though  there  is  no  criminal  de- 
fign  on  the  part  of  the  afiailant  or  of  him,  who  unlcfs 
we  were  to  prevent  it,  would  be  the  immediate,  though 
perhaps  the  innocent,  caufe  of  our  fuffering  fuch  harm. 
For  the  law  of  nature  no  more  obliges  us  to  undergo 
any  caufelefs  harm,  when  it  arifes  from  an  innocent 
perfon,  than  when  it  arifes  from  a  malicious  defign  :  our 
right  of  defence  is  not  founded  in  the  crime  of  him, 
who  attempts  to  hurt  us  •,  but  in  the  liberty,  which 
the  law  allows  us,  by  not  obliging  us  to  fubmit  to  any 
harm,  which  we  have  not  deferved. 
How    be-       lY,  Before  we  go  on  to  apply  thefe   general  princi- 

nevolence  ,      .    „  .  i        •  4.^ 

affeils  the  ples  to  particular  mftances,  it  may  not  be    improper  to 

defence  °^  enquire,  whether  the  right  or  liberty  of  defence  is  not 
,  «  Grot.  ibid.  §  X.  r  Grot.  ibid.  §  HI. 
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retrained  by  the  dictates  of  benevolence,  notwithAand- 
ing  there  is  no  precept  of  firict  juilice,  which  takes  it 
from  us. 

If  indeed  the  law  of  nature  had  commanded  defence, 
the  leaft  degree  of  patience   or  fubmiillon  to  any  caufe- 
lefs  harm  would  be  criminal.     But  fmce  the   defence  of 
our  perfon  or  of  our   property  is  juft,   only  becaufe  it 
is  not  unjuft ;    fince  we  are  only  allowed  and  not  com- 
manded   to   defend    ourfelves,    or  to  guard   againft  in- 
juries ;    defence  feems  to  be  a  matter  of   indifference. 
Will  not  therefore  the  regard,  which  we  ought  to  have 
for  the  welfare  of   others,   be  a  check   upon    us,   and 
engage  us  to  fubmit  to   an  injury  ;   as    there    is  no  want 
of  injuftice  in  fubmiflion  j    rather  than  fuffer  us  to  make 
ufe  of  the  right,  which  we  have  over  the  perfon  of  hiin 
who  attempts  to  hurt  us  ;  as  the  exsrcife  of  this  right  may 
argue  a  want  of  benevolence    or  compaffion,  a  want    of 
that  tender  regard,   which  is   due  to  his    welfare  ?  This 
reafoaing   will  certainly    prove   to    dsmonftration,    that 
there  is  great   room   for  benevolence  in  the   cxercife  of 
oar  right  of  defence  j    and  that  proper  abatements  in  the 
rigour  of  it,  by  patience  and  fubmiffion,  are  by  no  means 
inconilftent  with  any  precepts   of  juftice.     But  in    the 
meantime;    though   benevolence  may  lead   us  to,    regu- 
late our  right  of   defence,  and  to  make   it   as  conliftent 
as   we   can   with  the  welfare  of  othsrs  ;    we    have  no 
reafon   to    imagine  that  the  fame  virtue  cf  benevolence 
will   oblige  us  wholly  to    give  up  that  right,  or  to  be 
fatisfyed  with  the  ufe  of  fuch  means  of  defending  our- 
felves,   as    would  render   it    wholly    ineffectual..      The 
highefl:  degree  of  benevolence  feems  to   be  that  of  lov- 
ing others   as  well  as  ourfelves ;   of  being   as   tender  of 
their  welfare  as  we  are  of  our   own  j    or   of  paying  an 
equal  regard  to  an  equal  degree  of  liappinefs,  whether 
it  is  our  own  h3ppinefs,  or  the   happinefs  of  another 


T 


3^4  INSTITUTES      OF  B.  I. 

man.     But  even  this  degree,  of  benevolence  cannot  re- 
quire U5  quietly  to  give  up  either  our  life,  or  our   liber- 
ty,  or  our  limbs,  or  our   goods,    without  endeavouring 
to  preferve  them  •,    merely  from  the  apprehenfion,  that 
he,   who  attempts  to  deprive  us  of  them,    might  fuffer 
fome  hurt,   if  we   were   to  defend   them.     By  fo  doing 
WG  fliould  do   more   than  the  law  of  benevolence  im- 
ports ;    we  fliould  pay  a  greater  regard  to  his  happinefs, 
than  to  our  own  •,  whereas  the  law  only  requires  us  to 
pay  the  fame.     As  there  is  therefore  no   want   of  juftice 
in  Handing  upon  our  defence,  fo  neither  is  there  in  the 
lirft  inlliance  any   wants   of  benevolence.     The     confe- 
quences  of  our  doing  this  may  indeed   be  fatal   to   him, 
who  attempts  to  injure  us :    but  then  thefe  confequences 
are    chargeable  upon  himfcif,    and  not    upon  us.     We 
only  defire  to  fecure    what    is    our  own  :   he  fees  what 
may  be  the    event,    if  he  obiVinately  perfifts  in  endea- 
vouring   to  take    it  from    us  :    and  if  notwhhflanding 
this,  he  is  obflinate  enough  to  perfift,  the  confequences 
mull  be  confidered  as  ariiing  from  his  own  act  rather  than 
'      from  ours. 
Defence  of       V.  Thefe  general  principles    will    perhaps   be  better 

If 

*  "^^  underilood,  if  we  apply  them  to   fome  particular  inftan- 

ces. 

'1  If  a  man  is  attacked  with  a  plain  defign  to  kill 
him  -,  as  the  law  of  nature  does  not  oblige  him  to  part 
with  his  Ufe,  he  is  at  liberty  to  lland  upon  his  defence, 
and  has  a  right,  againft  the  aggrefibr,  to  do  whatever  is 
nccelTarv  for  preferving  himfelf  from  the  hurt  intended 
him.  If  the  aggrelTor  fullers  any  harm,  if  he  is  wound- 
ed, or  maimed,  or  killed,  this  cannot  be  looked  upon 
as  unjuft  or  caufelefs  harm  :  becaufe  he,  who  did  it,  was 
providing  for  his  own  fecurity  -,  he  was  doing  what  the 
law  of  nature  allowed  him  to  do,  and  killed  the  aggref- 
for,  becaufe  h^  could  not  avoid  it.  The  end  therefore 
was  lawful  in  itfelf,    and  the  means  were  made  lawful 

'JGrjt.  ibid.    §  III. 
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by  being  unavoidable.      You   may    fay  indeed,   that  the 
means  were  not   unavoidable,    provided  he    would   have  ^ 

confented  to  part  with  his  own  life.  But  this  is  nothing  , 
to  the  purpofe  :  for  whatever  is  abfalutely  neceffary  for 
obtaining  an  end,  which  the  law  will  juftify  him  in  pur- 
fuing,  muft  in  the  judgment  of  that  law  be  unavoida- 
ble. It  might  perhaps  be  poffible  for  a  perfon,  who  is 
thus  afTaulted,  to  fave  his  life  by  running  away  from 
the  danger.  The  aiTailant  however  has  no  right  to  de- 
mand, that  he  fhould  do  this.  As  the  law  of  nature  al- 
lows the  perfon  afTaulted  to  fecure  himfelf;  it  leaves 
him  at  liberty  to  judge  what  means  are  necefTary  for 
this  purpofe  ;  whether  for  inftance  he  can  preferve  him- 
felf by  running  away,  or  muft  necelTarily  ftand  upon 
his  defence.  Benevolence  may  perfuade  him  to  chufe 
that  method  of  providing  for  his  own  fafety,  which 
will  be  attended  with  the  leaft  hurt  to  the  aggreflbr. 
But  where  the  danger  is  inftantaneous,  the  mind  is  too 
much  difturbed  to  deliberate  upon  this  head  ;  and  if  it 
was  more  calm,  there  is  no  time  for  deliberation.  I  fae 
not  therefore  any  want  of  benevolence,  which  can  be 
reafonably  charged  upon  a  man  in  thefe  circumftances  -, 
if  he  takes  the  moft  obvious  way  of  preferving  himfelf: 
though  perhaps  fome  other  method  might  have  been 
found  out,  which  would  have  preferved  him  as  effecTlu- 
ally,  and  have  produced  lefs  hurt  to  the  aggrefibr,  if 
he  had  been  calm  enough,  and  had  been  allowed  time 
enough  to  deliberate  about  it. 

•■  The  danger,  which  our  life  is  in,  may  be  lefs  im_ 
mediate  ;  a  perfon  may  have  threatened  to  kill  us, 
whenever  he  meets  with  a  fair  opportunity ;  he  may 
have  taken  fome  fteps  toward  putting  this  defign  in 
execution  ;  he  may  have  hired  affaflins,  or  may  have 
laid  in  wait  for  us  himfelf  In  fuch  remote  dangers, 
there  is   more  leifure  for  deliberation,    and  the  fuggef- 

••Grot.  Ibid.  §  V. 
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tions  of  benevolence  may  be  better  attended  to.       But 
even  in  thefe  circumftances  defence  is  lawful.     If  they, 
who  live  out  of  civil  fociety,    fhoul J  kill  a  man,  in  their 
endeavours  to  get  fecurity  of  him  againft  their   fufFer- 
ing  the  evil,    which  they  forefee   to  be  otherwife  una- 
voidable,   there  would  be  no  injuftice  in   fuch  defence  : 
and   the   circumftances   might  be  fuch,     as  would  clear 
the  fiicl  from  the  charge  of  inhumanity.     If  the  perfon, 
againft  whom  there  is  this  defign,    is  morally  certain   of 
it  ;    he  has  a  right  to  demand   fecurity  :     the  public  au- 
thority would  interpofe  and  take  care,    that  he  fhould 
have  fecurity,    if  he  lived  in  a  ftate  of  civil  fociety  :    and 
if  there  is  no  magiftrate,    no  public  authority,    the  law 
of  nature  will  allow  him   to  do,    what  in  a  ftate  of  civil 
fociety  the  magiftrate  would  have  done  for  him ;    it  will 
allow  him  to  get  fecurity  for  himfelf,    and  to  make  ufe 
of  force  in   order  to  obtain  it ;    when   it  cannot  be  ob- 
tained  by  any  other  means.     This  law  cannot  be  fup- 
pofed   to  oblige   a   man  to  expofe  his  life  to  fuch  dan- 
gers, as  may  be  guarded  againft,    and  to  wait,   till  the 
danger  is  juft  coming  upon  him,  before   it  allows  him 
to    fecure   himfelf.     Whatever  degree  of  aflurance  he 
has,  thnt    he  fliall  lofe  his  life,  if  he  does  not  take  care 
to  guard   it  ;    he  may  reafonably  demand  the  fame  de- 
gree of  afTurance,  that  the  defign  againft  him  is  laid 
ailJe,    and  will  never  be   put  in  execution.     His  right 
is  only  to    demand   fuch  fecurity,   as  is  neceftary  for  this 
purpofe  :  and  if  they,   whom  he  had  reafon  to  be  afraid 
of,   will  give  him  it,  lie  can  afk  no  more.     But  if  they 
refiif^  this,  his  riglit  ftill    fubfifts ;   and  confequently  he 
m4y  lawfully  make  uU:   of  force   to   compel  them  :  be- 
cauC^  the  right,  which  he    has  to  be  fecured  againft  their 
ill   deiigns,    would  in   effect    be  no  right  at    all,  if  he 
might   not   fupport  it  by  all  nccelTary  means.     If  then 
they  Ihould  make  reliftance  to  fuch  force,  and  in  mak- 
ing refiftauce   fliould  be  killed,   it  is  their  fault,  and  not 
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his:  they  lofe  their  lives  not  through  any  want  of  be- 
nevolence in  him,  but  through  their  own  injuftice.  He 
would  have  been  fatisfyed  with  fuificient  fecurity,  that 
he  fhould  not  be  hurt  by  them  :  and  if  they  oppofe 
this  demand,  and  are  killed  in  the  ftruggle  ;  there  is  no 
breach  of  juftice  on  his  part  :  becaufe  he  was  fupport- 
ing  a  juft  demand  by  the  means,  which  they  had  made 
necefTary  :  and  there  is  no  breach  of  benevolence  ;  be- 
caufe no  rule  of  benevolence  requires  him  to  fct  a 
greater  value  upon  their  life,  than  upon  his  own ;  as 
he  certainly  muft  have  done,  if  he  had  expofed  himfelf 
to  their  defigns,  rather  than  endeavoured  to  obtain  fuch 
fecurity  for  himfelf,  as  he  has  a  right  to. 

■  It  is  poffible,  that  a  man  may  make  an  attempt 
upon  my  life,  and  yet  be  innocent  in  fo  doing ;  not- 
withftanding  I  have  not  deferved  death  from  him  or 
from  any  one  elfe.  He  may  walk  in  his  fleep  ;  or  he  may 
be  out  of  his  fenfes  ;  or  he  may  miftake  me  for  fome 
one  elfe ;  or  he  may  be  employed  to  fight  againft  me 
in  what  appears  to  him  to  be  a  juft  caufe,  though  it  is 
not  fo.  In  fuch  cafes  as  thefe,  though  he  is  not  charge- 
able with  any  crime,  I  may  lawfully  defend  myfelf  a- 
gainft  him,  and  may  make  ufe  of  all  fuch  means  of  de- 
fence, as  the  circumftances,  that  we  are  in,  have  made 
neceflary.  For  though  we  confider  the  right  of  defence 
as  arifing  from  a  crime,  not  yet  committed,  but  defigned 
and  attempted ;  yet  the  principle,  upon  which  we  fliew, 
that  there  is  fuch  a  right,  extends  farther  than  thofc 
cafes,  where  the  aflailant  is  properly  fpeaking  guilty  of  a 
crime.  The  right  which  I  have  againft  the  aflailants 
perfon,  is  the  liberty,  which  the  law  of  nature  muft 
neceffarily  be  underftood  to  allow  me,  by  not  obliging 
me  to  bear  any  caufelefs  harm  ;  whether  there  is 
any  crime  or  not  on  the  part  of  him,  who  attempts 
to  do  me  fuch  caufelefs  harm. 

s  Grot.  ibid.  §  III. 
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But  fuppofe  a  perfon,  wltliout  any  defign  of  hurting 
me,   fliould  happen,    when  I  am  aflaulted   by  another, 
to  ftand  in  my  way,  and  hinder  me  either  from  making 
my  defence    or    from    providing   for    my   fecurity    by 
flight;  might  I   ride  over   him,    or   pufh   him   down  a 
precipice,  or  otherwifc  difpatcli  him,   in  order   either  to 
clear  the   way  for  my  flight,     or    to    remove    the    hin- 
drance, which  he  is   of  to  my  defence  ?     Certainly  this 
would  be   unlawful,  if  nothing   but    injuftice,  as  injuf- 
tice,  could  give  me  a  right    to  take  away  the   life   of 
another  man   for  the  prefervation   of  my  own.       But  if 
my  right  of  defence,  which  I  have  even  in  cafes  of  In- 
"*      juries,   arifes   from   the  liberty,  which  the  law  of  nature 
allows  by  not    obliging    me   to  fubmit  to  any  caufelefs 
harm  -,  this  principle  will  extend    the  right  of    defence 
to  all  cafes,  where  I  am    likely  to    fuffer    any    caufelefs 
harm,  if  I  did  not  take  care  to  ufe  the  necelTary  means 
of  preventing  it.      Whatever  therefore  an  innocent  per- 
fon may  acciJentally  fuffer,  whilft  I  am  doing  what  I  am 
at   liberty  to  do,    it  mufl:   be   looked  upon  as  a  natural 
misfortune.      There  is  no  injuftice  on  my  part  j    if  he 
only  fuffers  what  is  unavoidable,  without  my  fubmitting 
to  what    the  law  of  nature    does  not  impofe  upon  me. 
Nor  is  there  any  want  of  benevolence  ;  unlefs  benevo- 
lence obliged  me  to  have  a    greater  regard   to  another 
man's  life,  than  to  my  own. 

o-  "u*^  VI.    *  When  a  man  is  in  danger  of  being;  maimed  or 

of  limbs  or  t>  &  ^ 

ofchaftity.  a  woman  of  being  ravifhed  ;  the  manner,  in  which  Gro- 
tius  accounts  for  the  right  of  defending  themfelves  a- 
gainft  thefe  injuries,  would  lead  one  to  imagine,  that 
in  his  opinion  the  meafure  of  what  v/e  may  lawfully  do, 
in  the  defence  of  our  perfon,  is  to  be  taken  from  the 
evil,  which  we  fliould  fuffer  if  we  were  not  to  defend 
ourfelves.  The  reafon,  which  he  gives,  why  the  aiTail- 
ant  may  lawfully  be  killed  in  fuch  attempts  as  thefe,  is, 

t  Grotiusibid.§VI.VlI. 
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that  one  of  our  principal  limbs  or  our  chaftity  is  of  equal 
value  with  our  life.  As  if,  upon  fuppoiition,  that  v/hat 
we  are  likely  to  lofe  is  not  of  equal  value  with  our  life, 
it  could  not  lawfully  be  defended  at  the  expence  of  his 
life,   who  endeavours  to  take  it  from  us. 

But  I  have  already  fhewn,  and  Grotius  upon  another 
occalion  acknowledges,  that  he,  who  attempts  to  injure 
me,  gives  me  an  indefinite  right  againft  him,  a  right, 
which  knows  no  meafure,  beddes  the  attainment  of  the 
end,  for  which  the  law  of  nature  allows  it.  Since  we 
are  not  obliged  to  fubmit  to  fuch  injuries,  as  we  have  juft 
now  been  fpeaking  of,  we  are  at  liberty,  that  is,  we  have 
a  right,  to  defend  ourfelves  againft  them  :  and  the  bw, 
which  allows  this  liberty,  cannot  be  fuppofed  to  forbid 
any  of  thofe  means,  without  which  fuch  liberty  would  be 
inefFe£lual. 

But  the  obfervation  of  Grotius  concerninng  the  value 
of  what  would  be  loft  in  an  attempt  to  maim  or  to  ravifh, 
though  it  is  of  no  weight  at  all  in  fettling  the  juftice  of 
defending  ourfelves  to  the  utmoft  extremity,  may  be 
of  ufe  to  fliew,  that  it  is  not  inconliftent  with  benevo- 
lence to  repel  fuch  an  attempt  at  the  expence  of  the 
aflailant's  life :  becaufe  no  rule  of  benevolence  obliges 
us  to  love  one  another  better  than  ourfelves  ;  which 
muft  be  the  cafe,  if  we  were  ready  to  fpare  his  life, 
though  with  the  lofs  of  what  is  of  as  much  value  to  us,  as 
his  life  is  to  him. 

VII.    *'  Stri6l  juftice  would  allow  a  man  to  repel  the  I^cff"*^^ 

againft 

flighteft  injury  to  his  perfon,  fuch  as  a  blow  or  a  box  flight  pgr 
on  the  ear,  by  any  means,  which  the  aggreffbr  makes  ^°"^  "'J" 
neceftary.  The  principle  fo  frequently  mentioned  already 
is  applicable  to  this  cafe.  As  the  law  of  nature  does 
not  obhge  a  man  to  fubmit  even  to  fuch  injuries  as 
thefe,  he  is  naturally  at  liberty,  or  has  an  indefinite 
right,  to  repel  them.  But  where  the  fuflrering  is  fo  flight 
to    the   perfon  attacked,  and   the     much    greater  evil 

"  Grotius  ibid.  §  X. 
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of  death   would   be  the    confequence  to    the  aggreflbr, 
if  defence    was  carried    to   the   utmoft   rigour  of  ftri£t         | 
juftice ;  natural  benevolence  would   teach  a  man  rather 
to  bear  the  injury,    than  to  ward  it  ofl',     at  fo  great  an 
cxpence  to  the  aggrcilbr,   as  that  of  his  life. 
Honour  VIII.   '^  We    hear   it    indeed   frequently  maintained, 

that  a  mans  honour  will  require  him  to  kill  his  adver- 
f-^.ry,  if  he  can ;  not  only  that  he  may  ward  off  fuch 
an  aflront,  but  even  that  he  may  revenge  it>  after  it 
has  been  received.  And  it  may  not  be  altogether 
foreign  to  our  purpofe  to  take  this  opportunity  of  en- 
quiring into  the  meaning  of  the  word  honour,  and  into 
the  rules  of  conduct,  which  this  principle  is  fuppofed  to 
fuggeft. 

It  is  no  very  eafy  undertaking  to  explain  a  word, 
which  is  ufed  by  all  men  very  unfteadily,  and  by  moft 
without  any  meaning  at  all.  Grotius  fays,  that  honour 
is  the  opinion  of  our  worth  or  excellence.  He  does  not 
tell  us,  whether  he  means,  that  any  mans  honour  is 
the  opinion,  which  the  man  himfelf  has,  or  the  opinion 
which  other  people  have,  of  his  worth  and  excellence. 
In  the  former  fenfe  the  definition  of  honour,  as  it  figni- 
fies  a  principle  of  action,  is  not  true  ;  and  in  the  latter 
fenfe  it  is  unintelligible.  The  true  definition  of  a  word 
may  always  be  fubftituted  inftead  of  the  word  itfelf. 
Try  therefore  to  fubftitute  the  definition,  which  Gro- 
tius gives  of  the  word  honour,  inftead  of  the  word 
itfelf;  when  you  affirm,  that  your  honour  will  not 
fuffer  you  to  do  fuch  or  fuch  an  aftion,  or  that  your  ho- 
nour requires  you  to  do  fuch  or  fuch  another  action.  Do 
you  mean,  that  your  opinion,  or  the  judgment  which 
you  make,  concerning  your  own  worth  or  excellence, 
is  the  principle,  which  influences  you  to  do  or  not  to 
do  this  or  that  a£tion  ?  If  this  be  the  cafe,  then  every 
thing  is  coniiftent  with  a  mans  honour,    which  he  can 

w  Grot.  ibid. 
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reconcile  to  his  own  opinion,  whatever  the  reft  of  the 
world  may  think,  or  whatever  the  rules  of  right  reafon 
may  determine  about  it  :  and  a  man,  who  had  debafed 
his  mind  and  corrupted  his  judgment,  would  eafily 
prove  to  you,  that  cowardice  and  treachery  are  as  con- 
fiftent  with  a  principle  of  honour,  as  courage  or  fidelity. 
Grotius  however,  when  he  fpeaks  of  honour  as  confif- 
ting  in  the  opinion  of  our  worth  and  excellence,  did 
not  mean  a  mans  own  opinion  of  thefe  qualities  in 
himfelf,  but  the  general  opinion  of  mankind  concern- 
ing them.  But  if  honour  has  fuch  a  reference  to  the 
opinion  of  others,  as  this  definition  fuppoles,  it  will 
be  nonfenfe  for  a  man  to  talk  of  his  own  honour,  un- 
lefs  we  add  fomething  to  the  definition,  which  will 
give  it  likewife  a  reference  to  himfelf.  If  it  is  conildered 
without  any  fuch  reference  to  himfelf,  merely  as  the 
opinion  of  other  men,  he  cannot  fpeak  of  it  as  a  principle 
within  liis  own  heart.  If  v/e  call  it  a  fenfe  of  the  efteem 
or  regard  of  mankind,  a  defire  of  raifing  and  prefc^r- 
ving  in  them  an  opinion  of  our  worth  and  excellence  ; 
the  definition  will  be  intelligible.  And  I  will  enueavoi-r 
to  fhew,  that  this  is  the  true  notion  of  honour,  as  hr 
as  the  word  is  ufed  with  any  fieady  meaning,  or  with 
any  meaning  at  all. 

When  the  word  honour  is  made  ufe  of  by  thofe,  whc* 
call  themfelves  men  of  honour,  to  denote  a  principle  of 
adtion,  which  influences  their  condu»51  ;  if  aiiy  analogy 
'  of  language  is  obferved,  or  if  it  fignifys  any  thing  like 
what  the  fame  word  is  ufed  to  fignify  upon  other  occa- 
fions,  we  may  judge  what  this  principle  is  by  attend- 
ing to  the  import  of  fome  very  common  expreflions. 
What  do  we  mean,  when  we  fay,  that  v  e  honoiir  a 
man  ?  The  plain  fenfe  of  fuch  an  expreliion  is,  that 
we  think  highly  of  him,  or  that  we  regard  and  ttie.  m 
him.  What  is  it  then  to  behave  honourably,  but  to  be- 
have in  fuch  a  manner,  as  to  deferve  to  be  honoured  j 
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that  is,  In  fuch  a  manner,  as  to  deferve  the  regard  and 
efteem  of  mankind  ?  Now  there  feems  to  be  no  differ- 
ence between  behaving  honourably,  and  behaving  with 
honour  :  fo  that  to  behave  with  honour,  and  to  behave  in 
fuch  a  manner,  as  to  deferve  the  regard  and  efteem  of 
mankind,  are  the  fame  thing. 

If  this  is  the  fundamental  rule  of  honour,  it  will 
be  eafy  to  fee  what  principle  it  is,  which  puts  a  man 
upon  obferving  fuch  a  rule.  Nothing  but  a  defire,  that 
mankind  fliould  think  well  of  us,  or  a  fenfe  of  reputa- 
tion, can  lead  a  man  to  behave  in  this  or  that  manner, 
merely  becaufe  mankind  will  efteem  and  regard  him  for 
fuch  behaviour.  One  would  think,  that  fuch  a  principle 
of  action  as  this  could  feldom  miflead  us  :  becaufe  the 
general  opinion  of  mankind,  though  it  is  not  a  demon- 
ftrative  ftanJard,  muft  be  allowed  to  be  at  leaft  a  probable 
ftandard  of  what  is  right  and  virtuous.  General  opinion 
is  nothing  elCe,  but  the  common  fenfe  of  mankind,  or 
the  common  judgment  of  reafon  :  and  it  is  not  likely, 
that  mankind  ftiould  univerfally  approve  any  thing,  which 
is  generally  hurtful,  or  any  thing  indeed,  which  is  not  ge- 
nerally beneficial. 
Mlftakes  IX.  The  miftakes  in  this  matter  arife  either  from 
if  honour*  our  making  ufe    of  a  wrong  ftandard   in  judging  what 

whence       \s  honourable,    or  tlfe  from  our  applying  the  true  ftand- 

tliey  arife.         ,   . 

ard  m  a  wrong  manner. 

We  make  ufe  of  a  wrong  ftandard,  whenever  our 
{cnk  of  reputation  is  confined  to  a  few,  and  docs  not 
extend  itfeif  to  all  -,  whenever  we  delire  to  be  thought 
well  of  by  a  fmall  party  of  men,  inftead  of  defiring  to 
be  thought  well  of  bv  mankind  in  general.  A  few  men 
mnv  eafilv  be  miftaken  in  their  judgment,  a  fmall 
party  may  be  determined,  by  caprice  or  private  in- 
ters ft,  to  regard  and  efteem  us  for  fuch  qualities  or 
fuch  condua,  as  would  make  the  reft  of  mankind 
think  meanly  of   us.     And  in  ha  there  is  fcarce  any 
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conduct  fo  fcandalous,  but  fome  will  be  found  to 
countenance  and  encourage  it.  If  then  we  mean  by 
our  honour  only  a  fenfe  of  reputation  amongft  the  few, 
that  we  converfe  with,  amongft  people,  whofe  humane 
or  intereft  is  the  fame  with  our  own  ;  it  is  no  wonder, 
if  honour  and  virtue  fhould  fometimes  be  found  to 
differ  from  one  another.  But  this  notion  of  honour  is 
plainly  a  partial  one,  and  may  for  that  reafon  bejuftly 
called  a  fiilfe  one.  He  cannot  be  faid  to  a6t  upon  a 
true  principle  of  honour,  who  is  efteemed  or  thought 
well  of  by  only  an  inconfiderable  number  of  men  j 
whilft  he  appears  to  the  reft  of  the  world  to  aft  meanly 
or  bafely. 

Suppofe  however,  that  we  make  ufe  of  a  true 
ftandard  of  honour,  and  look  upon  no  a6lions  to  be 
conliftent  with  our  honour,  but  fuch  as  are  in  general 
efteem  ;  we  may  poffibly  be  mifled  in  our  judgment 
by  a  partial  application  even  of  this  ftandard.  If  an 
adlion  confifts  of  feveral  different  parts,  or  may  be 
confidered  in  feveral  different  views ;  fome  one  part  of 
it,  taken  feparately  from  the  reft,  may  defervedly  be 
had  in  general  efteem  ;  the  action,  when  we  view  it 
only  on  one  fide,  may  be  fuch  as  mankind  would  ap- 
prove, that  is,  it  may  be  fuch  as  a  true  principle  of 
honour  would  fuggeft.  And  whilft  we  attend  to  this 
part  of  the  a£lion,  or  whilft  we  confider  it  in  this 
fingle  view,  we  may  look  upon  it  to  be  confiftent  with 
our  ftandard  of  honour  :  whereas,  if  we  had  attended 
to  all  the  parts  of  the  a£lion,  or  had  viewed  it  on  all 
fides  ;  we  fliould  have  feen  fuch  a  mixture  of  mean- 
nefs  or  bafenefs  in  it,  as  would  have  convinced  us, 
that  it  could  never  either  obtain  or  deferve  a  general 
efteem,  and  that  no  fenfe  or  defire  of  approving  our- 
felves  to  the  common  judgment  of  mankind  could 
ever  lead  to  it.  The  fame  partial  application  of  the 
ftandard  of  honour,  which   mifleads   us  in  judging   of 
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aclions,  mifleads  us  likewlfe  in  judging  of  the  charac- 
ters of  men.  AVe  attend  fo  much  to  fome  ftriking  part 
of  their  condufl,  as  not  to  obferve  the  reft  of  it.  — 
And  it  is  only  by  this  means,  that  many  have  had  the 
credit  of  being  men  of  honour,  who,  if  their  whole 
condufl  had  been  as  much  attended  to,  would  have 
been  found  to  deferve  contempt,  and  would  juftly 
be  ranked  araongft  the  meanefl  and  bafeft  of  the 
fpecies. 

There  is  one  very  common  miftake  about  the  notion 
of  honour,  which  may  perhaps  not  be  thought  to  arife 
either  from  the  ufe  of  a  partial  ftandard  of  honour,  or 
from  a  partial  application  of  the  true  ftandard.  The 
miftake,  which  I  mean,  is,  that  courage  and  honour 
are  by  many  people  looked  upon  as  one  and  the 
fame  thing.  Men,  who  are  foon  provoked,  who  carry 
their  refentment  upon  the  fligheft  occafions  to  the  ut- 
moft  extremity,  and  are  prodigal  of  their  lives  to  gra- 
tify their  revenge,  have  aflumed,  and  would  appro- 
priate to  themfelves,  the  title  of  men  of  honour  ; 
though  they  have  fcarce  any  one  good  quality,  that 
can  give  them  any  pretenfions  to  it.  The  cafe  feems  to 
be  this  :  men  of  true  honour,  that  is,  men,  who  have 
a  fenfe  of  efteem,  and  a  defire  to  obtain  the  general 
rood  opinion  of  mankind,  are  tender  of  their  reputa- 
tion, and  make  it  a  principal  part  of  their  happinefs  to 
behave  in  fuch  a  manner,  as  to  deferve  to  be  well 
thought  and  well  fpoken  of.  Upon  this  account  they 
cannot  bear  to  have  their  character  leiTened,  and  would 
rather  haz.irJ  their  life,  than  fabmit  to  any  caufelefs 
afperiion.  Thus  as  a  true  principle  of  honour  naturally 
produces  courage,  or  as  men  of  true  honour  are  com- 
moaly  men  of  courage  j  the  quarrelfome  and  the  re- 
vengeful iiave  mirtaken  the  matter,  and  have  imagined, 
that     the     converfe  mult  be     true  too,     that    men  of 
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courage  mnO:  be  men  of  honour.  They  have  this  ad- 
vantage on  their  fide,  that  no  prudent  man  chufes  to 
call  their  title  to  this  chara61:er  into  queftion  :  and  they 
are  therefore  weak  enough  to  pleafe  themfelves  with 
fancying,  that  their  title  is  a  good  one.  Courage  in- 
deed is  in  fome  ftations  of  life  an  ufeful  prat  of  a  man's 
character.  A  f()ldier  could  not  difcharge  the  duties  of 
his  ilation,  if  he  did  not  maintain  a  general  opinion 
of  his  being  pofTefTed  of  it.  The  rule  of  benevolence 
would  fcarce  diiFuade  a  man,  who  is  placed  in  fuch 
circumftances,  as  make  courage  a  neceflary  or  valuable 
part  of  his  chara<Sler,  from  doing  what  juftice  allows 
of,  if  he  could  not  avoid  doing  it  without  a  general 
imputation  of  cowardice  :  not  becaufe  the  law  of  ben- 
volence  does  not  bind  him,  or  does  not  command  him, 
as  well  as  other  men,  to  facrifice  his  own  leiTer  happi- 
nefs  to  the  greater  happinefs  of  another  ;  bui  becaufe 
the  good,  which  he  is  enabled  to  do  in  his  ftation  by 
preferving  the  reputation  of  courage,  is  greater  than 
the  good,  which  he  would  do  by  fubmitting  to  in- 
juries J  where  he  cannot  fubmit  to  them  without  forfeit- 
ing that  reputation.  But  if  they,  whofe  ftation  and 
circumftances  have  not  made  courage  a  neceflary  or 
ufeful  part  of  their  chara£ler,  will  refent  or  guard  againft 
flight  affronts  with  the  utmoft  rigour,  that  ftridl  juftice 
will  allow  of;  it  is  their  bufinefs  to  confider,  how  well 
they  comply  with  the  natural  dictates  of  benevolence ;  it 
is  much  too  difHcult  a  tafk  for  me  to  undertake. 

X.    As  the  law  of  nature  does  not  oblige  us  in  ftri^  Defence 

^  or    o 

juftice  to  part  with  our  lives,  or  our  limbs,  or  ourchaftity,  goods 
and  does,   by  not  obliging  us  to  part  with  them,   allow  us 
to  defend  our  perfons ,  ^  fo  neither  does  it  oblige  us  to 
give  up  our  goods  to  thofe,  who  would  unjuftly  rob  us  of 
them.      And   from  this  natural  liberty  of  keeping  our 
goods,    in  oppofition  to  thofe,   who  would  unjuftly  take 

^  Grot.  ibid.  §  XI. 
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them  from  us,  cur  right  of  defence  arifes,  that  Is,  our 
right  over  their  perfon,  as  far  as  fuch  a  right  is  neceiTary 
for  preventing  their  attempt. 

It  is  plain  from  the  foundation  of  this  right,  that  it 
muft  be  an  indefinite  one,  or  that  we  are  not  naturally 
debarred  from  proceeding  to  extremities  in  the  defence 
of  our  goods  ;  where  the  obllinate  injuftice  of  fuch,  as 
would  take  them  from  us,  makes  this  behaviour  ne- 
cefTary.  For  as  the  law  of  nature  does  not  oblige  us 
to  part  U'ith  our  goods,  it  cannot  be  fuppofed  to  pre- 
fcribe  any  particular  means  of  defending  them  :  fince  to 
prefcribe  fuch  means,  as  the  only  lawful  means,  would 
in  efFe£l:  be  obliging  us  to  part  with  our  goods,  when 
thofe  means  fail.  And  fuch  injundlions,  as  thefe,  would 
plainly  make  property  nothing,  or  would  give  all  per- 
sons, who  had  a  mind  to  deprive  us  of  our  goods,  a 
power  of  doing  fo ;  provided  they  only  took  care  to 
render  the  prefcribed  means  inefFedtual  for  the  fecurity 
and  prefervation  of  them. 

Grotius  indeed,  in  order  to  juftify  killing  a  man  in  de- 
fence of  our  goods,    obferves,   that  the  inequality  of  va- 
lue between  his  life  and  our  goods  is  made  up  by  the  fa- 
vour of  the  law  towards  our  innocence,    and  its  averfion 
towards  his  injuftice.     But  he  was  led  to  think  this  obfer- 
vation  neceflary  by  a  principle,    from  which  he  reafons 
elfewhere  upon  a  like  queftion  :  it  feems  to  have  been  his 
opinion,   that  the  evil,  which  the  law  of  nature  allows  us 
to  do  in  our  own  defence,    ought  not  to  exceed  the  evil, 
which  we  fhould  fufFer,    if  we  were  not  to  defend  our- 
Icives.  This  principle  has  already  been  fliewn  notto  betrue: 
and  it  is  the  more  to  be  wondered  at,  that  Grotius  fhould 
proceed  upon  it,  fince  in  fpeaking  of  what  may  be  lawful- 
ly done  in  defence  of  our  perfons,    he  maintains,    that 
they,  who  attempt  to  injure  us,    give  us,  by  fuch  an  at- 
tempt,   an  unhmited  right  againft  them  -,    as  far  as  fuch 
a  right  is  neceflary  for  preferving  ourfelves  from  the  harm, 
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which  they  delign  to  do  us.  And  it  is  plain  from  hence, 
that  he  was  aware  both  of  the  true  foundation  of  our  right 
of  defence,  and  of  the  true  extent  likewife  of  this  right. 

y  But  he  had  a  favourite  principle  in  his  mind,  that  we 
ought  not  to  take  away  any  ones  life  immediately  or  di- 
rectly for  the  fake  of  preferring  our  goods.  He  allows 
however,  that  we  may  defend  them.,  till  our  own  life 
is  in  danger,  and  then  we  may  juRly  kill  the  robber  : 
becaufe  in  thefe  circumstances,  the  robber  lofes  his  life, 
immediately  or  dire<Stly  for  the  fake  of  preferving  our 
own  life,  but  remotely  only,  or  indirectly,  for  the  fake 
of  preferving  our  goods. 

Upon  this  principle,  as  he  imagines,  we  are  to  account 
for  the  diftin6tion,  which  the  laws  of  Mofes,  of  Solon, 
of  Plato,  and  of  the  twelve  tables  have  made  between 
a  thief,  who  robs  in  the  day,  and  a  thief,  who  robs  in 
the  night  ;    when  they  allow  the  latter  to  be  killed,  but 
forbid  killing  the  former.     WitnefTes,  he  fays,  can  fcarce 
be  fuppofed  prefcnt  in  the  night,  to  explane  how  the 
death  of  the  thief  happened :  and  for  that  reafon  the 
law  fuppofes  favourably,    that  .the    perfon,   who  killed 
the  thief,  did  not  do  it  merely  for  the  fake   of   prevent- 
ing the  lofs   of   his  goods,   but  that  whilft  he  was  de- 
fending   his  goods,   his  life   was  brought  into    danger, 
and  that  he   was  forced  to  take  this  method  of  pre- 
venting himfelf  from  being  killed.     Whereas  in  the  day- 
time there  can  be  no  room  for  fuch  favourable   pre- 
fumption  :    when    others   are    prefent    or  could  readily 
come  in,   if  they   were  called  for  ;    it  would  eafily  ap- 
pear whether  the  perfor,   who  kills  the  thief,    was    in 
danger   of  his   life   or  not  :    and  iince  the   law,    when 
witneiTes   are  to    be  had,    prefumes    no    more    in    his 
favour  than  he  can  make  out,   it  forbids  the  killing  a 
thief  fo  robbing    in  the    day  time,    becaufe  it  intends, 
that  no  man  (hould  lofe  his  life  directly  for  the  fake  of 
preferving  anothers  goods. 

y  Grot.  Ibid.  §  XIII. 


378  INSTITUTES      OF  B.  L 

The  allowance,    whlcli  thefe  laws   granted   to   kill  a 
thief  in   the  night,    can  icarce  be  reconciled  with   what 
Grotius    here   fuppofes  to   be  the   intention  of   the  law- 
givers.      But   in   order  to   reconcile  fuch  an    allowance 
with  fuch   an  intention,  he   makes    ufe   of  feveral  argu- 
ments   to    fliew,     that  thofe   laws  prefumed  the  perfon^ 
who  killed  a  night-thief  to  be   in    danger    of   lofing  his 
own  life.     The  chief  of  thefe    arguments  depends  upon 
what  he  obferves  concerning  the  law  of   Mofes,   that    it 
required  the    thief   to    be   found    with   fuch   an   inftru- 
ment    as    is   ufed  in  ftabbing :    and  urges,    that   if  the 
law  allowed  him  to  be  killed,    only  when  he  was  found 
{o  armed,  it  mud  in   this  permiiHon   proceed  upon  the 
prefumption,    that  he    attempted    to   make   ufe   of   the 
weapon,  with  which  he  was  found.     But  fuppofe  inilead 
of  calling  the  indrument,  with  wh"ch  he   was  found,  an 
inftrument   for    Aabbing,    we  were  to  call  it  an   inftru- 
ment  for  breaking  through  •,    this  evidence  for  the   pre- 
fumption, which  Grotius   fuppofes    the  law    to   proceed 
upon,   will  be  taken  away  at  once  :   no  one  from  finding 
that  the  thief  brought  with   him  a  crow-iron,   or  a  file, 
or  a  faw,   or    any  other  inftrument   of  this  fort,   which 
might  help  him  in  getting  into  the  houfe,   would  think 
this    any    evidence,   that   he    had  been  making    an   at- 
tempt upon  the  life  of  the  mafter  of  fuch  houfe.     And 
perhaps  after  all,    the  word,    which  Grotius  tran dates  an 
inftrument  for  ftabbing,    and   which  I   have    tranflated 
an  inftrument  for   breaking   through,    may  be  very  pro- 
perly  rendered  by  our  Engli(h   tranflators,    when  they 
defcribe  the   thief  as   being  found,    not    with   any   par- 
ticular fort  of  weapon,  but  in  the  a(ft  of  breaking  through. 
However  without  being  at   the  trouble    of  examining 
into  this  nicety,   we  need  only  read    the  words   of  the 
law  in  order    to  inform   ourfelves   of  the    reafon,    upon 
which  it  proceeded  in  making  a  diftindtion  between  the 
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two  forts  of  thieves.  ^  The  law  fays,  —  "If  a  thief  be 
found  breaking  up,  and  be  fmitten,  that  he  die,  there 
fliall  no  blood  be  flied  for  him  :  if  the  fun  be  rifen  up- 
on him,  there  fliall  be  blood  fhed  for  him  ;  for  he 
fhould  make  full  rcllitution."  The  plane  reafon,  why 
the  law  did  not  allow  a  day-thief  to  be  killed,  is  here 
given  :  he  ought  not  to  be  killed,  becaufe  he  fhould 
have  made  full  reftitutlon.  The  law  had  an  opportu- 
nity of  coming  in  to  allift  a  perfon,  who  was  robbed 
in  the  day-time,  and  of  taking  care  that  proper  jufcice 
fhould  be  done  between  him  and  the  thief.  And  if  this 
was  the  reafon,  why  a  day-thief  was  not  allowed  to  be 
killed,  we  may  eafily  infer  from  thence  what  was  the 
reafon,  why  this  was  allowed  in  the  cafe  of  a  night- 
thief:  the  ordinary  penalty  of  theft  could  not  readily 
be  infli<fled  ;  and  men  might  therefore  be  encouraged, 
by  the  hopes  of  impunity,  to  fteal  in  the  night-time, 
if  fome  other  method  was  not  made  ufe  of  to  deter  them. 
With  this  view  the  law,  when  it  could  not  come  in  to  a 
perfons  aid,  left  him  to  his  natural  liberty,  and  gave  him 
leave  to  defend  himfelf,  by  whatever  means  he  fliould 
find  to  be  neceiTary. 

It  may  here  be  aflced,  why  the  law  of  Mofes,  which 
did  not  punifh  theft  with  death,  if  the  thief  was  taken, 
fliould  indvilge  private  perfons  in  a  licenfe  of  proceed- 
ing farther  than  it  would  proceed  itfelf.  =  Puifendorf 
afSrms  in  general,  that  none  of  thofe  lawgivers,  who 
permitted  a  night-thief  to  be  killed,  decreed  any  capi- 
tal puniflimeht  again fl  theft,  if  the  thief  was  taken. 
This  however,  though  it  is  true  of  the  Mcfaic  law,  is 
certainly  not  true  of  all  the  refl.  The  law  of  the  twelve 
tables  decreed  a  capital  punifhment  again  ft  a  fiave  for 
theft.  And  the  laws  of  Solon  made  theft  capital,  where 
the  value  of  the  thing  flolen  exceeded  fifty  drachmas, 
or  where  the  theft  was    committed  in  a  bath,    or  in  a 

2  Exod.  XXII,  1.  a  B.  11.  Cap.  V.    §  XVll,  XVllI. 
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place  of  exercife  ;  that  Is,  where  perfons  laid  afidc  their 
cloaths  or  other  things  of  value,  which  they  ufually 
carry  about  with  them,  and  were  otherwife  employed,  fo 
as  not  to  be  upon  their  guard,  it  was  capital  to  fleal. 

We  may  from  hence  make  two  obfcrvations  in  paf- 
fing.  Firft,  when  the  law  of  the  twelve  tables,  or  So- 
lons  laws  allow  a  perfon  to  kill  a  thief  in  the  night, 
but  forbid  the  killing  a  thief  in  the  day ;  the  lawgivers 
could  not  proceed  in  this  latter  prohibition  upon  the 
principle,  which  Grotius  imagines  them  to  have  had 
in  view,  the  principle  of  not  taking  away  any  ones  life 
dire£lly  upon  account  of  our  goods :  becaufe  the  Roman 
law  punilhed  theft  in  a  flave,  and  Solons  law  puniflied 
theft  of  goods  to  a  certain  value  and  in  certain  circum- 
ftances,  with  death.  And  if  the  lawmakers  proceeded 
upon  no  fuch  principle,  it  will  be  difficult  to  fhcw, 
that,  in  the  former  permiffion  of  killing  a  night-thief, 
they  proceeded  upon  the  prefumption,  that  fuch  a  thief 
was  killed,  whilft  the  perfon,  whofe  goods  he  was  en- 
deavouring to  fleal,    was  brought  into  danger  of  his  life. 

Our  fecond  obfervation  relates  to  that  part  of  Solons 
law,  which  punifhes  theft  in  a  bath  with  death,  and  to 
the  apparent  reafon  of  this  law,  which  has  been  already 
affigned.  Where  the  owners  of  the  goods  ftolen  are 
not  upon  their  guard,  nor  can  be  fuppofed  to  be  {o^ 
the  penalty  of  theft  is  greater,  than  where  goods  of  the 
fame  value  are  ftolen  in  other  circumftances. 

We  may  apply  this  to  the  cafe  of  a  night  thief.  Men 
are  lefs  upon  their  guard,  and  are  lefs  able  to  take  care  of 
their  goods  in  the  night  than  in  the  day.  It  was  necef- 
favy  therefore  for  the  law  to  give  them  a  better  fecuri- 
ty  againft  being  robbed  in  the  night,  by  making  the 
conftquence  of  fuch  theft  more  dangerous,  than  the 
confequence  of  ftealing  in  the  day.  And  this  feems  in 
general  to  be  a  prudent  rule  in  making  laws,  to  guard 
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againft  fuch  crimes,  as  are  moft  eafily  committed,  by 
the  higheft  penalties ;  and  to  take  care,  that  the  fe- 
curity,  which  is  wanting  in  the  nature  of  the  thing, 
may  be  fupplyed  by  the  feverity  of  what  the  law 
threatens. 

This  leads  us  to  the  true  anfwer  to  that  enquiry  from 
whence  we  have  digreiTed.  The  law  of  Mofes,  though 
it  does  not  punifli  theft  with  death,  where  the  circum- 
ftances  are  fuch,  as  to  give  the  injured  perfon  what  the 
law  calls  full  reftitution ;  yet  in  other  circumftances  it 
grants  the  bed  fecurity,  that  it  could,  by  allowing  the 
injured  perfon  to  defend  his  goods  as  he  can.  What 
the  Mofaic  law  fays  concerning  a  night-thief  cannot 
properly  be  called  the  eftablifhment  of  a  penalty :  it 
only  leaves  a  man  in  this  inftance  to  his  natural  liber- 
ty. In  the  cafe  of  a  day-thief  the  law  appoints  a  cer- 
tain penalty,  forbids  the  perfon,  upon  whofe  goods  the 
attempt  is  made,  to  kill  the  thief,  and  declares  him  to 
be  guilty  of  murder,  if  he  kills  him.  But  in  the  cafe 
of  a  night-thief,  it  does  not  command,  that  he  fliould 
be  killed,  but  only  fays,  that,  if  he  fhould  be  killed, 
no  notice  fhall  be  taken  of  it.  In  refpedl  then  of  a  day- 
thief  the  natural  right  of  defence  is  abridged  by  the  law  ; 
but  in  refpe£l  of  a  night-thief,  the  words  of  the  law  are 
merely  permifiive,  and  may  be  looked  upon  as  a  de- 
claration, that  every  man  was  at  liberty  to  defend  his 
goods  againft  fuch  a  thief,  in  any  manner,  that  he 
plcafed. 

If  we  confider  the  law,  as  it  relates  to  a  night-thief, 
in  this  view,  that  is,  as  a  fimple  permifiion,  it  will 
lead  us  to  conclude,  that  the  author  of  the  law  of  Mofes 
looked  upon  the  defence  of  our  goods,  even  at  the  ex- 
pence  of  the  life  of  the  thief,  as  confiftent  with  the  law 
of  nature.  The  law  gives  a  man  no  authority  to  kill  a 
night-thief,  which  he  would  not  have  had,  if  no  law 
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had  been  made  about  a  thief  of  either  fort :  it  only  fup- 
pofes,  that  fuch  a  thief  may  happen  to  be  killed,  and 
then  declares,  that  the  man,  who  kills  him,  fliall  not  be 
punilhed  for  it.  As  this  is  a  fimple  permiflion,  it  leaves 
men  to  the  liberty  of  nature  :  and  as  the  law  exempts 
the  perfon,  who  thus  defends  his  goods,  from  any  pu- 
niflimsnt ;  it  plainly  fhews  what  fort  of  defence  was 
looked  upon  by  the  lawmaker  to  be  juftifiable,  where 
men  were  left  to  that  liberty. 

Since  then  fuch  a  defence  of  our  goods,  as  may  end 
in  the  death  of  him,  who  endeavours  to  take  them  from 
us,  has  been  fliewn  to  be  confiftent  with  natural  juftice  ; 
the  only  remaining  enquiry  is,  whether  it  is  confiftent 
with  benevolence,  or  whether,  for  the  fake  of  preferving 
^  the  life  of  the  robber,  we  ought  not    in  tendernefs  to  his 

welfare,  though  not  in  ftrict  juftice,  to  part  with  the 
goods,  which  he  endeavours  to  deprive  us  of.  But  the 
queftion,  when  it  is  thus  dated,  does  not  take  the  mat- 
ter far  enough  back.  The  firft  enquiry  ought  to  be, 
whether  benevolence,  or  a  tender  regard  to  the  welfare 
of  the  robber,  obliges  us  rather  to  part  with  our  goods, 
than  to  defend  them  at  all :  becaufe  all  the  confequences 
of  inch  defence  are  to  be  charged  to  his  account,  and 
not  to  ours  :  it  arifes  wholly  from  himfelf  and  not  from 
us,  that  the  lofs  of  his  life  fhould  come  in  competition 
with  the  lofs  of  our  goods.  If  the  prefervation  of  our 
goods  was  in  the  firft  inftance  confiftent  with  benevo- 
lence,  and  we  take  no  other  meaiures  to  preferve  them, 
than  what  his  violence,  or  the  manner  of  his  attack  up- 
on them,  makes  neceflary  ;  whatever  event  may  hap- 
pen to  follow,  from  our  defence  of  them,  it  muft  be 
confidered  as  his  adl:,  who  puflies  us  to  extremities,  and 
not  as  ours,  who  had  no  defign  of  doing  more,  than 
benevolence  would  have  warranted.  Suppofing  there- 
fore the  matter  in  queftion  to  be  of  no  great  impor- 
tance to  our  happinefs,  but  to   be  fuch  as   we  can  well 
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fpare,  without  any  confiderable  damage  either  to  our- 
felves  or  to  thofe,  whom  we  are  bound  in  duty  to  take 
care  of,  and  to  provide  for  ;  benevolence  would  perfuadc 
us  to  facrifice  it  to  mutual  peace,  to  part  with  it  rather 
than  to  engage  in  any  contention  about  it.  But  if  we 
are  in  danger  of  being  plundered  of  all,  that  we  are 
worth,  or  of  lofing  what  is  neceflary  to  our  own  hap- 
pinefs,  and  to  the  proper  difcharge  of  tliat  duty,  which 
we  owe  to  our  relations  and  dependents  ;  benevolence, 
which  not  only  teaches  us  to  fliew  our  firft  kindneffes 
to  them,  who  have  deferved  the  bed  of  us,  but  which 
requires  no  more  of  us  towards  any  one  than  to  love 
him,  as  well  as  we  love  ourfelves,  would  not  oblige  us 
to  part  with  it. 

We  find,  that  even  the  gofpel,  when  it  commands 
us  not  to  refift  injuries,  has  explaned  this  precept  in 
fuch  a  manner  as  to  fhew,  that  we  are  to  underftand 
it  of  lefTer  injuries  only,  b  "  If  any  man  will  fue  thee 
at  the  law,  and  take  thy  coat  from  thee,  let  him  have 
thy  cloak  alfo."  Though  the  precept,  not  to  refift  in- 
juries, is  delivered  in  general  words,  the  inftance  made 
ufe  of  to  explane  it  is  an  evidence,  that  he,  who  gave 
it,  did  not  defign  to  extend  it  to  all  inftances  of  pro- 
perty. If  he  had  illuftrated  his  meaning  by  inftances  of 
the  higheft  injuries,  we  might  have  been  fure,  that  the 
precept  included  all  leffer  injuries :  but  as  he  chofe  to 
illuftrate  it  by  an  example  of  a  flight  lofs,  there  is  by 
no  means  the  fame  ground  for  concluding,  that  he  defign- 
ed  to  include  all  greater  lofles. 

One  thing  however  benevolence  feems  ftrongly  to 
recommend  to  us,  which  is  to  give  the  robber  as  good 
notice,  as  we  can,  and  as  the  difturbance,  into  which 
he  throws  us,  will  permit  us  to  give  him,  that  we  are 
determined  to  defend  our  property  by  all  fuch  means, 
as  he  fhall  make  necefTary  :   and  when  wc  have   done 

1,  Matt.  V.  40. 
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this  ;  if  he  perfifts  in  his  defign,  the  fault  will  be  en- 
tirely his  own,  and  no  want  of  kindnefs  to  him  can  rea- 
fbnably  be  charged  upon  us,  whatever  may  be  the  confe- 
quence  of  his  violence. 

The  liberty  of  defence,  which  we  have  now  been 
explaning,  is  greatly  abridged,  where  the  parties  con- 
cerned aire  members  of  the  fame  civil  fociety.  But  I 
fhall  defer  confidering  in  what  manner  it  is  abridged,  till 
I  come  to  {peak  about  the  nature  of  civil  fociety,  and  of 
the  cffeOs,  which  arc  produced  in  our  natural  rights,  by 
the  inOitution  of  it. 
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CHAP.     XVII. 


Of  Reparation  for  damage  done. 

I.  Damage  and  fault,   what   they  mean,     II.  Right  to  re- 
paratioriy     whence    it    arifes.    III.  ImperfeEl    right^     no 
foundation  for  demanding  reparation.      IV.  PerfeEl  and 
imperfect    rights    are  fometimes    confounded,     V.  Some 
rules  to  be  obferved  in  ejiimating  damages.     VI.  Accef- 
faries  to  an  injury  obliged  to  make  reparation.     VIL  Da- 
mages how  to  he  demanded  from  a   number]  of  principals. 
VIII.  Reparation    due  for  the  confequences  of  an  unlaw- 
ful  aEl.     IX.  Reparations  for     unjuji    death,     X.  For 
maiming,      wounding,     beatings     unjufl      tmprifonment' 
XI.  For  adultery,  or  for  debauching  a  woman.  XII.  For 
theft.  XIII.  For  flander.  XIV.  Reparation  due,   where 
there  is  no  malice. 

I.       A    ^  '^  injury,    after  it  is    committed,    produces  a  Damage 

^ZjL  right  in  them,   who  have  fuffered  any  damage  ^"/^    ^^^^ 
by  it,  to  demand  reparation  of  fuch  damage,  from  the  mean, 
authors  of  the  injury  :  and  it  produces  hkewife  a  right 
of  inflicting  punillhment. 

'^  By  damage  we  underftand  every  lofs  or  diminu- 
tion of  what  is  a  man's  own,  occafioned  by  the  fault  of 
another.  And  by  a  fault  we  underftand  every  unlawful 
a6lion  or  omiffion. 

It  is  proper  to  obferve  here,  that  though  every  un- 
lawful a6l  or  negle6l  is  a  fault ;  yet  every  fuch  a<Sl  or 
ne<Tle6l  does  not  lay  the  perfon,  who  is  in  fault,  under 
an  obligation  to  make  reparation  :  no  fuch  obligation 
is  produced,  unlefs  the  fault  occafions  fome  damage, 
e  Grotius  ut  fup.  §  II.  ^  Grot.  Lib.  II.  Cap.  XVH.  §  "' 
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that  is,   unlefs  it   occaflons  fome  lofs   or  diminution   of 
what  fome  other  perfon  has  a  ftri6t  right  to.   A  man    is 
chargeable  with  a  fault,   that  is,   he  is  chargeable   with 
behaving    unlawfully,    whenever    he    does   not    comply 
with  the  law.     But   in  many  inftances  he   may  behave 
unlawfully,    and    yet   be    under    no   obligation   to  make 
reparation  to  any  one.     All  adVions  or  omiffions,  which 
are  contrary  to   the  feveral  duties  included  in  the  gene- 
ral virtue  of  benevolence,    are  faults ;   but  fuch   faults 
as  thefe  give  no  perfon  any  right  to  demand  reparation. 
The  notion  of  reparation  is  unintelligible,  where  no  da- 
mage has   been  done  :  and  whatever  want   of  benevo- 
lence there  may   be,  in  not  giving  to  a  man  what  he 
had   reafon   to  expert,   or   what   he   had  an  imperfect 
right  to  ;  there  can  be  no  damage  in  it :  becaufe  da- 
mage is  fome  lofs  or  diminution  of  what  is  ftricUy  and 
properly  his  own. 

It  is  to  be  obferved  farther,  that  the  definition  of 
damage  extends  the  notion  of  it  beyond  a  man's  goods. 
His  life,  his  limbs,  his  liberty,  an  exemption  from 
pain,  his  character  or  reputation,  are  all  of  them  his 
own,  in  a  fl:ri<Sl  and  proper  fenfe  :  fo  that  the  lofs  or 
diminution  of  any  of  them  gives  him  a  right  to  de- 
mand reparation  from  thofe,  by  whofe  fault  they  have 
been  loft  or  diminifhed.  Nor  is  the  notion  of  damage 
confined  to  the  lofs  or  diminution  of  fuch  things,  as  are 
a  man's  own  by  the  immediate  gift  of  nature,  or  by 
fuch  a  general  compadl  of  all  mankind,  as  that  is, 
which  introduced  property.  It  is  a  damage  to  him, 
if  he  fufFers  any  lofs  or  diminution  of  fuch  things, 
whether  corporeal  or  incorporeal,  as  any  particular 
compaft  or  any  pofitive  laws  may  have  made  his  own. 
Thus  a  fervant  by  witholding  the  fervice,  which  his 
bargain  has  given  his  mafter  a  right  to,  does  damage  to 
his  mafter.  And  a  guardian  by  negle(Sling  to  take  fuch 
care  of  the  afiairs  of  his  ward,  as  either  the  nature  of 
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the  truO:,   which  he  has  undertaken,   or  the  politive  laws 
of  his  country  oblige  him  to,  does  damage  to  fuch  ward. 

II.  As  the  law  of  nature   forbids  us  to  hurt    any  man.  Right  to 
it  cannot   allow    any   aft  of  ours,    whereby  another     is  J^^henJe^it 
hurt,    to  ftand  good,   or    obtain    any  efFedl.       But    the  arifcs. 
law,  if  it  does  not  allow  fuch  z£t    to  ftand  good,    or   to 
obtain  any  efFe6t,  muft,  after  we  have  done  it,  require 
us  to   undo    it    again.      The    only  way    of  undoing   it 
again,   or   of  preventing  the    efFe£t  of    it,  that  is,  the 
only  way  of  fatisfying  the  law,     is  to  make   amends  for 
what  any  perfon   has  fuffered,   who  was    hurt  by  it,  or 
to  make   reparation  for  the   damages,   which  fuch  per- 
fon  has   fuftained.      The   fame    law   therefore,    which 
guards   a   man    from    being  hurt,     by  requiring    others 
not    to  hurt    him,     gives    him  a  demand    upon   them, 
when  they  have  done  him  any  hurt,  to  undo  it  again,     or 
gives  him  a  right  to  demand  reparation  of  damages. 

If  fuch  reparation  is  refufed,  the  law,  which  gives 
him  a  right  to  it,  allows  him  to  fupport  this  right  by 
all  fuch  means,  as  are  necefTary  for  that  purpofe  ;  becaufe 
a  right,  which  he  is  not  at  liberty  to  enforce  and  bring 
into  execution,  is  in  eifeft,  no  right  at  all.  He  there- 
fore, who  has  fuRsred  any  damage  by  the  fault  of 
another,  may,  confiftently  with  the  law  of  nature,  by 
the  ufe  of  his  ftrengch,  that  is,  by  force,  endeavour  to 
obtain  fatisfacStion  by  making  reprifals  upon  the  perfon, 
who  has  done  the  damage,  to  the  value  of  what  he  has 
loft. 

We  have  already  feen  by  what  means  and  upon  what 
account  the  property  in  fuch  things,  as  are  fo  taken  in  re- 
prizal,  will  be  transferred  from  their  former  owner  to  the 
perfon,  who  takes  them. 

III.  ^  An  imperfeft  right,  as   was  juft  nov/  obferved,  imperfea: 
can  be  no  foundation  of  a  claim  to  reparation.      We  >''g*^^  "p 

^  foundati- 

cannot  properly  be  fald  to  fufFer  damage  in  what  is  not  on  for 

demand- 
*  Grot.  ibid.  §  Iir.  '  ingrepa- 

ratiua. 
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our  own :  however  reafonable  our  expe<Slations  of  re- 
ceiving a  thing  or  a  fervice  may  be,  the  moft  we  can 
fay,  where  they  are  refufed  us,  provided  they  were 
matter  of  favour  and  were  not  due  to  us  in  ftri£l 
jufVice,  is,  that  we  are  hardly  or  unkindly  ufed. 
Indeed  in  common  language,  a  man,  who  is  very 
hardly  or  very  unkindly  ufed  ;  who  meets  with  no 
reward  or  encouragement  of  his  merit  from  fuch, 
as  ought  to  reward  or  encourage  him  ;  who  is  not 
relieved  in  his  diftrefs  by  fuch,  as  ought  to  relieve 
him  ;  is  faid  to  be  injured,  or  not  to  have  juftice 
done  him.  We  fometimes  go  farther,  and  fay,  that 
his  merit  or  his  fufFerlngs  give  him  a  claim  to  fuch  or 
fuch  inftances  of  encouragement  and  affiftance.  But 
when  we  make  ufe  of  thefe  or  the  Hke  expreffions,  up- 
on occafions  of  this  fort  ;  the  words,  injury,  or 
juflice,  or  claim,  muft  not  be  underftood  in  their  ftri6t 
and  proper  fenfe.  Nothing  is  due  to  a  man  in  ftridt 
juftice,  he  has  no  ftrict  and  proper  claim  to  any  thing, 
but  what  is  his  own  :  and  whatever  pretenfions  either 
his  merit,  or  his  fufFerings,  may  give  him  to  the  favour 
and  aililiance  of  others  ;  hov/ever  others  may  tranfgrefs 
their  duty  by  not  fhewing  him  fuch  favour,  or  by  not 
giving  him  fuch  affiftance  ;  thofe  pretenlions  on  his 
part  amount  only  to  a  reafonable  expectation,  that  they 
iiiould  give  him  fomething,  which  is  not  ftriClly  his  o\vn> 
till  they  do  give  him  it  :  and  confequently  the  neglect  or 
omlffion  on  their  part  cannot  in  propriety  of  fpeaking  be 
called  an  injury. 
Tcrh6i  lY.   Bijt  in  many  queftions,   concerning    what   a  man 

and  im-  .         .  ,  .  ,  ,     ^ 

perfcift       has   fuffered,    whether   it   gives  him  a  demand   tor   re- 
njihts  arc  p^p^^jQj^   of   damages  or   not  ;    it   will  be     nectlfary  to 

fomctimes    ^  ^ 

cunfourtd-  attend  carefully  to  the  matter  in   difpute  :       be.caufe  he 
^  '  may,  in  many  inftances  appear,   to  have  only  been   difap- 

pointed,  in  what  he  had  no  more  than  an  imperfedl  right 
to,  when  in  fa6t  he  has  been  deprived  of  what  was  pro- 
perly his  own,    and  has  fuffered  a  real  injury. 
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If  we  would  not  be  mifled  in  queftions  of  this  fort, 
we  muft  diftinguifh  between  a  right  to  a  thing  or  a 
fervic<;,  and  a  right  to  afk  for,  or  to  be  capable  of  re- 
ceiving, fuch  thing  or  fuch  fervice.  The  former  may  be 
an  imperfect  right  *,  the  giving  us  the  thing  or  doing 
us  the  fervice  may  be  matter  of  favour  in  the  perfons, 
who  have  the  difpofal  of  them  ;  fo  that  no  damage 
vp-ould  be  done  us,  if,  upon  our  application,  we  fhoul4 
meet  wit^i  a  refufal  ;  though  it  might  be  ever  fo  reafon- 
able  on  our  part  to  expci^  -,  and  though  they  might 
not  difcharge  their  duty,  as  they  ought  to  do,  by  not 
granting  us,  what  we  afk  for.  But  in  the  mean  time 
the  latter  right,  the  right  to  afk  for  fuch  favour,  or  to 
be  capable  of  receiving  it,  may  be  a  perfect  one ;  fo 
that  whoever  unjuftly  hinders  us  from  afking,  or  ren- 
ders us  incapable  of  receiving,  does  us  fuch  a  damage, 
as  would  entitle  us  to  reparation.  If  I  am  ever  fo  well 
qualified  for  any  particular  office  or  employment,  and 
my  competitor  is  ever  fo  far  inferiour  to  me  in  the  ne- 
cefTary  qualifications ;  yet  if  the  perfon,  who  has  the 
difpofal  of  fuch  office,  may  give  it  to  whom  he  pleafes  ', 
it  is  in  fome  forf  matter  of  favour,  that  he  fhould  give 
it  to  me :  and  if  he  was  to  give  it  to  my  competitor,  I 
could  only  complain  of  being  unkindly  ufed,  or  un- 
fairly rejected  ^  I  fhould  have  fufFered  no  fuch  injury, 
as  would  entitle  me  to  reparation.  But  fuppofe,  that 
either  by  force  or  by  fraud  I  had  been  hindered  from 
applying  for  this  favour  ;  they,  who,  hindered  from 
would  have  done  me  an  injury  properly  fo  called  :  my 
liberty  of  applying,'  or  not,  was  flri<51:ly  my  own  ;  and 
they,  who  have  unjulliy  taken  it  from  me,  or  pre- 
vented me  from  ufing  it,  have  done  me  damage.  In- 
deed in  eflimating  this  damage,  I  could  not  rate  it  at 
the  full  value  of  the  favour,  which  I  might  have 
afkedfor,  if  they  had  not  prevented  me  :  becaufe,  if  I 
had  afked  for  it,  I  might  pofTibly  have  been   refufed. 
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What  I  have  loft  therefore  by  their  injuftice  is   not  the 
favour  itfelf,    but  the  chance,   which  I  had  for  obtain- 
ing it  :    and  the  damages,  which  I  have  fuftained,   are  to 
be  rated  according  to  the  value  of  that  chance.     It  may 
be  matter  of  favour,   that  a   perfon   fhould    leave  me    a 
legacy  :   and  however  reafonable  it   might   be  in  me  to 
expert    it,  and  however  unkind  or    even  ungrateful  in 
him  to  difappoint  my  expectations  ;    yet   the  difappoint- 
ment  would  be  no  damage.     But  if  unjuft  force  or  fraud 
is  made  ufe  of  by  any  one   elfe,  ^  to   prevent  him  from 
doing  it ;  he,  who  thus  prevents  him,  does  me  an  injury  : 
the  capacity  of  receiving  this  favour  was  my  own  ;    and 
to  take  it  from  me,   by  unjuft  force  or  fraud,  is   properly 
a  damage,  and  reparation  is  to  be  made  for   it.     In  fome 
inftances    more    perfons    than    one    may  fufFer  by   the 
fame  aft;    and   though   it  may  in  refpecl  of    fome  of 
them  be  only  a  hardlhip,  yet  in  refpedt   of  the  reft  it 
may  be  a  real  injury.     If  I  have  the  care  of  a  minors- 
eftate   as   his   guardian,  and   unkindly  or  unreafonably 
remove  the  fteward  of  that  eftate,    who  had  deferved 
well  of  me   in  all   refpecls,   and  was   particularly   well 
litted    for   his   employment,    in  order  to    put    in    fome 
other   perfon  ;   this   would   be  no  injury  to  the  fteward 
fo   removed,  nor   would  it  entitle  him  to  damages :    be- 
caufe  as  the   giving   him   this  office  at  firft  was  matter 
of  favour,   fo  it   is  matter   of  favour   likewife  to  con- 
tinue  him  in  it.     But  if  by  this  a*5l  of  mine   the  ward 
is   a    lofer-,    fuch  lofs   is    properly  an    injury   to    him  : 
and   if  I  did  it  knowingly,   he  v/ould  have  a    natural 
claim  to  reparation  for  the   damages,    that  he    fuifers 

by  it. 
5omc  V.  *  In  eftimating  the  damages,   which  any  one  has 

obftr!'cd  ^  fuftained,  wdiere  fuch  things,  as  he  has  a   perfe6l  right 
in  ei>ima-  |-q    ^j-e  uniuftiy  taken   from  him,   or  witholden,   or  in- 

titig  da-  ^  1       ,  1  r 

niagcb.        ^ercepted  ;    we  arc   to  confider   not   only  the  value    ot 
the  thing  itfelf,  but   the  value  likewife  of  the  fruits  or 

*'  Grot  ibid.  §  IV. 
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profits,  that  might  have  iirifen  from  it.  He,  who  Is  the 
owner  of  the  thing,  is  like  wife  the  owner  of  fuch 
fruits  or  profits.  So  that  it  is  as  properly  a  damage 
to  be  deprived  of  them,  as  it  is  to  be  deprived  of  the 
thing  itfelf.  But  it  is  to  be  confidered,  whether  he 
could  have  received  thefe  profits  without  any  labour  or 
expence  :  becaufe  if  he  could  not,  then  in  fettling  the 
damage,  for  which  reparation  is  to  be  made,  the  pro- 
fits are  not  to  be  rated  at  the  full  worth  of  them  ;  but 
an  allowance  is  to  be  made  for  the  labour  or  expence 
of  colle6ling  or  receiving  them  ;  and  when  the  labour 
and  expence  is  dedu6led  from  their  full  worth,  the  re- 
mainder is  all,  that  he  has  loft,  and  confequently  is  all, 
that  he  has  any  right  to  demand. 

Grotius,  in  efi:imating  thefe  damages,  makes  another 
allowance,  which  does  not  appear  to  have  any  rea- 
fonable  foundation.  He  thinks,  that  in  making  repa- 
ration for  the  profits  arifing  from  a  thing,  where  the 
thing  itfelf  is  refl:ored,  a  deduction  ought  to  be  made 
for  any  Improvements,  which  it  has  received,  whilft 
it  was  witholden  from  the  owner.  But  certainly  in  the 
cafe  of  difhonefl:  pofi^efiion,  whatever  improvements 
the  pofi^efTor  makes  in  a  thing,  whilfl:  he  unjufl:ly  de- 
tains it  from  the  true  owner,  they  muft  be  under- 
ftood  to  be  made  againft  the  confent  of  fuch  owner  : 
for  it  is  againft  his  confent,  that  the  other  has  the 
thing  in  his  pofl^efiion,  and  has  an  opportunity  of 
improving  it :  and  it  would  be  an  injury  to  force 
him  to  pay  or  to  allow  for  what  was  done  againft  his 
confent. 

g  In  rating  the  damage,  which  a  man  has  fuftained, 
we  are  to  eftimate  fomething  more  than  the  prefent 
advantage,  which  he  has  loft  :  for  the  hope  or  ex- 
pe«5lation  of  future  advantage  is  worth  fomething  :  and 
if  fuch  hope  or  expedlation  is  cut  off  by  the  injury, 

5  Grot,  ibid  §  V. 
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the  value  of  it  is  to  be   allo;ved  him-     We  muft  how- 
ever,  in  eftimating  this  hope,   be  careful  not  to  eftimate 
it,  as    if  the  advantage   had    been   in   aclual  poffeflion  ; 
proper  deductions    are   to   be  made  for    the   accidents, 
which  might  have    happened   to   difiippoint  his  expecta- 
tions.  And   in   proportion  as  thefe  accidents  are  greater, 
or  more  in  number,   or  more  likely  to  happen,  a  greater 
abatement  is  to  be  made  in  confideration  of  them.     In 
general,  the  longer  time  there  is  to  pafs,  before  the  ex- 
pe<5\ed  advantage  can  arilc,  the  more  room   there  is  for 
accidents  to   prevent  its   being  obtained.      And  for  this 
reafon,  other  circumftances  being  equal,    the  more  re- 
mote a  mans   hope  is,    the  lefs  it   is    worth.      Thus  in 
general,    all  other  circumftances  being  the  fame,    a  field 
of  corn,  when  it  is  deftroyed  in  tlie  blade,  is  worth  lefs, 
than  if  it  had  been  in  the  ear. 
Aceffo-  VI.  ^  Befides  the  perfon,    who  immediately  does  the 

ries  to  an    •^j^.y^    others    may  be  fo  far  concerned  in  it,     as  to  be 

obliged  to  under  an  obligation  with  him  of  making  good  the  dama- 
make    re-  .^^ 

paration     ges  arifmg  from  it. 

As  far  as  we  concur  in  what  another  man  does,  fo  far 

the  a6t  is  our  own ;    and  the  efFecls  of  it  are  chargeable 

upon  us,    as  well  as  upon  him  :    if  he  is  confidered  as  the 

principal  party,    we  by  our  concurrence  make   ourfelves 

accelTories  in  the  injury. 

We  may  make  ourfelves  accelTories  to  what  another 
man  does  two  ways,  either  by  our  acts  or  by  our  omifli- 
ons  :  and  in  either  of  thefe  ways  we'may  be  accelTories  in 
a  higher  or  a  lower  degree. 

They,  who  have  authority  over  him,  that  does  the 
injury,  and  command  the  doing  it ;  they,  who  give  their 
confent,  when  the  injury  could  not  have  been  done  with- 
out fuch  confent ;  they,  who  aflift  the  principal  party  in 
doing  it ;    or  they,    who  protect  and  fcreen  him  after 

h  Orot.  ibid.  §  VI.  VII.  VIII.  IX. 
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it  is  over,     are  any  of  them  acceff^ries  to  the  injury  in  a 
higher  degree,  and  make  themfelves  fo  by  their  adts. 

They,  who  were  obliged  in  jufbice  to  make  ufe  of 
their  authority  in  forbidding  the  injury,  and  have  not 
forbidden  it;  they,  who  were  obliged  in  j  a 'dice  to  affiil 
him,  who  lias  fuffered  the  injury,  and  have  not  affift- 
ed  him  ;  are  accefTories  likevvife  in  a  higher  degree,  and 
make  themfelves  fo  bv  their  omillions. 

Acceflbries  in  a  lower  degree  are  fiich,  as  advife  the 
injury,  or  commend  and  encourage  him,  who  does  it. 
Thefe  become  acceflbries  by  their  a6ls. 

Such  likewife  are  accelTories  in  a  lower  degree,  as 
do  not  dilTaade  the  commiflion  of  the  injury,  when 
they  ought  to  diflaade  it,  or  do  not  difcover  it,  when 
they  ought  to  difcover  it.  Thele  become  acceiTories  by 
their  omiilions. 

Any  of  thefe,  as  far  as  they  contribute  towards  the 
fa<Sl,  by  which  the  damage  is  done,  are  obliged  to 
make  reparation  for  it :  becaufe  fo  far  the  fa6l  is  their 
own,  and  the  damage  arifes  from  them.  Damages 

VII.  ^   A  number  of  men  may  fo  concur  in   doing  demanded 
damage,    as  to  be  all  of  them  principals.      In  this  cafe  ^'""^   ^ 
they  are  obliged  all  and  each  of  them  to  make  it  good,  principals, 
if  the  a^t  is  fuch  an  one,     as  arifes  from  each  of  them 
alone,    though  they  happened  to  be  all  together,    when 
it  was  done,     and  all  contributed  towards  the  doing  it ; 
that  is,    if  the  damage,    which  they  have  all  done  by  a 
joint  act,    would  have  been  the  fame,    though  only  one 
of  them  liad  been  concerned  in  it.     But  if  in  the  whole 
damage,    which  is   done    by  them    all,    only  one    part 
arofe  from  one  of  them,    and  another  part  from  another 
of  them  ;    then  each  of  them   is  obliged  for   no  more 
than  his  own  fhare  of  the  damage :    becaufe  the  reft 
of  it  did  not  arife  from  him. 

i  Grot.  ibid.  §  XI. 
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We  may  explain  this  rule  farther  by  diftlnguidiing 
between  indivifible  and  divilible  a61s.  Thofe  are  called 
indivifible  adts,  in  which  many  perfons  may  concur ; 
but  the  whole  adl  would  have  been  the  fame,  though 
only  one  of  them  had  been  concerned  in  it.  Thus  if  a 
number  of  people  join  in  fetting  fire  to  a  mar.s  ftacks 
of  corn,  or  in  cutting  a  bank  to  drown  his  lands,  the 
whole  damage  arifes  indeed  from  their  joynt  atl ; 
but  the  fingle  acl  of  each  of  them  would  have  pro- 
duced the  fame  damage.  The  perfon  therefore,  who 
has  been  injured,  has  a  demand  for  the  whole  damage 
upon  each  of  them  :  becaufe  the  whole  would  have 
been  produced  by  the  fame  adl  of  each  :  and  he  has  a 
demand  for  no  more  than  the  whole  upon  all  of  them 
together.  So  that  if  all  of  them  can  be  come  at,  they 
are  obliged  to  join  in  making  reparation  :  or  if  only 
one  of  them  can  be  come  at,  he  alone  is  to  make  the 
whole  reparation. 

Where  the  z€t  is  a  divifible  one,  that  is,  where  part 
of  the  damage  is  done  by  one  of  the  perfons  concerned, 
and  part  by  another  ;  fo  that  the  part,  which  was  done 
by  the  one,  can  be  diftinguifhed  from  the  part,  which 
was  done  by  the  other,  and  without  the  concurrence 
of  them  all  the  lofs  would  not  have  been  the  fame  ;  in 
this  cafe  all  of  them  together  are  obliged  to  make  good 
the  whole  damage  ;  but  each  of  them  alone,  confidered 
as  a  principal,  is  not  obliged  to  make  good  more  of  it, 
than  what  arofe  from  himfelf.  If  a  man  is  attacked 
upon  the  road,  and  one  perfon  wounds  him,  whilft  an- 
other kills  his  horfe  ;  the  whole  damage  arifes  from 
both  of  them  together,  but  not  from  each  of  them 
alone  :  each  therefore,  as  a  principal,  is  not  obliged  to 
make  good  more  of  the  damage,  than  what  arofe  from 
his  fhare  in  the  a6l. 
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VIII.  ^  Not  only  the  damages,  which  a  man  fuftains  ^^pa'a^'- 

"^  on  sue  far 

from  ?n  unlawful  act,  are  chargeable  upon  them,  who  the  confc- 
do   the    aa ;   but    thofe   damages    are    hkewife    to    be  ^^n!,?  "^ 

'  o  an  unlaw- 

made  amends  for,  which  are  the  confequences  of  fuch  ^"^  ad. 
z€t  ;  though  perhaps  thefe  confequential  damages  might 
not  originally  have  been  intended.  If  it  was  otherwife  ; 
if  he,  who  does  an  unlawful  a6t,  was  not  accountable 
for  all  the  harm,  which  arifes  from  it  either  imme- 
diately or  in  confequence  *,  the  whole  obligation  to  re- 
paration might  in  moft  inftances  be  fet  afide,  upon  a 
pretence,  that  what  the  author  of  the  damage  original- 
ly intended  was  little  or  no  harm  to  the  fufFerer,  and 
that  all  the  reft  arofe  merely  from  accident.  A  man  fets 
fire  to  a  tree  or  to  a  ftack  of  flraw,  and  in  the  event  a 
houfe  is  burnt  :  if  he  was  not  accountable  for  this  con- 
fequence of  his  a(St,  as  well  as  for  the  act  itfelf,  he  might 
eaiily  pretend,  that  he  did  not  deflgn  to  do  this  harm, 
even  thougli  he  did  defign  it :  and  thus,  for  want  of 
being  able  to  difprove  the  truth  of  this  excufe,  the  fuf- 
ferer  might  lofe  reparation  for  fuch  lolTes,  as  the  incen- 
diary did  really  intend.  His  intention  ought  therefore 
to  be  judged  of  by  what  appears  :  and  by  this  rule  of 
judging,  there  v/ill  be  reafon  to  conclude,  that  fuch 
confequences  cf  his  a(5t,  as  might  have  been  forefeen, 
and  ought  to  have  been  guarded  againlt,  were  in  his 
intention,  as  well  as  the  a<ft  itfelf. 

We  may  put  this  matter  in  another  light.  All  the  harm, 
that  we  are  obliged  to  prevent,  is  juftly  chargeable  up- 
on us,  if  we  do  not  prevent  it.  We  are  obliged  to  pre- 
vent all  the  harm,  that  arifes  in  confequence  from  an 
unlawful  a(Stion  ;  becaufe  we  are  obliged  not  to  do  the 
action  itfelf.  Upon  this  account  therefore  all  the  harm, 
that  arifes  from  fuch  an  adtion,  though  by  confequences, 
which  we  did  not  direftly  intend,  is  chargeable  upon 
us ;  and  the  reparation  to  be  made  for  fuch  harm  is  to 
be  made  by  us,  who  do  the  adtion. 

k  Grotiusibid.  §Xir. 
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Reparati-  IX.  1  Grotius  has  applyed  thefe  general  rules  con- 
}uft  death,  cerniiig  reparation  to  leveral  particular  initances.  He, 
who  kills  another  unlawfully,  is  obliged  to  defray 
fuch  expences,  as  the  pcrfon  killed  may  have  been 
at  in  endeavouring  to  have  his  wounds  cured.  He 
is  obliged  likevvife  to  make  amends  to  thofe,  who 
had  a  right  to  be  maintained  by  the  deceafed  ;  fuch 
as  his  wife,  or  his  children,  or  his  parents  ;  according  to 
the  value  of  what  they  might  have  expe«Sled  to  receive 
from  him,  confidering  his  age,  his  fortune,  or  his 
employment. 

It  may  perhaps  be  queftioned,  whether  they  had  a 
ftridl  right  to  fuch  maintenance  or  other  benefits,  as 
they  might  have  received  from  the  deceafed  :  and  if 
they  had  not  5  it  may  be  afked,  what  reftitution  can  be 
due  for  the  lofs  of  that  maintenance  or  of  thofe  other 
benefits  ?  But  to  this  we  anfwer,  that  however  they 
might  have  been  difappointed  in  their  expedlation,  yet 
the  expectation  itfelf  was  their  own,  and  it  is  a  real 
mjury  to  take  it  from  them.  All  therefore,  which  can 
be  proved  from  this  obje£lion,  is  no  more  than  we 
allow,  that  the  reparation  is  to  be  ef^imated,  not  ac- 
cording to  the  worth  of  their  maintenance,  or  of  their 
other  probable  benefits,  but  according  to  the  worth 
of  their  expectation. 

Grotius  here  diftinguiflies  bctv^een  the  murder  of  a 
free  man  and  the  murder  of  a  flave  :  the  life  of  the 
former  cannot,  he  fays,  be  reckoned  in  fettling  the  da- 
m.age  done  by  his  death  ;  becaufe  no  perfon  has  any 
claim  to  it,  befides  himfelf :  but  the  life  of  the  latter  is 
to  be  reckoned  ;  becaufe,  if  the  flave  had  been  alive, 
the  mafter  might  have  fold  him ;  and  confequently  his 
life  itfelf  is  of  value  to  the  mafter.  But  if  we  obiave, 
that  the  hfe  of  the  flave  can  no  otherwife  be  looked 
upon  as   the  maiters   property,  than   as  he  had  an    m- 

'  Grotius  ibid.  §  XIII. 
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terefl  in  it,  we  fnall  find  that  there  is  no  occaiion  for 
this  diftin^llon  :  fince  as  far  as  the  relations  of  a  free 
man  had  an  intereft  in  his  Ufe,  the  perfon,  who  mur- 
dered him,  is  obliged  to  make  them  reparation.  So 
that  in  either  cafe,  in  fettUng  the  damage,  the  life  of 
the  deceafed  is  eftimated  according  to  the  intereft, 
which  thofe,  who  furvive  him,  might  have  in  it. 

X.  •"  Ke,   who  has  maimed  another,   does  not   make  Repara- 
him  full  reparation  for   the  damage  fuftaincd  5  unlefs  he  ^aimiTg, 

pays  for  the  cure,   and  gives  him,  befides  fuch  payment,  wounding, 

,  .  beating, 

the  value  of  what  he  has  loft  by  being  rendered  mcapa-  unjuQ.  jni- 

blc  to  earn  Co   much   by  his   labour,    as   he   otherwife  P'^'f""* 

•'  mcnt. 

might  have  earned,  if  he  had  not  been  maimed.  But 
thefe  particulars,  which  are  all  that  Grotius  mentions, 
do  not  include  the  whole  of  the  damage.  He  ought 
farther  to  pay  for  the  lofs  of  the  perfons  time,  whom  he 
maimed.  Our  author  indeed  adds,  that  if  the  perfon 
maimed  is  a  flavc,  amends  is  to  be  made  to  the  mafter 
for  any  fear  or  blemifh,  which  will  make  the  flave 
worth  lefs,  when  fold ;  but  that  in  eftimating  the 
<lam3ge  done  to  a  free  man,  no  regard  is  to  be  had  to 
fuch  blemifh.  Grotius  ftiould  here  have  taken  another 
particular  into  the  account,  which  would  have  fet  him 
right  in  this  refpedl,  by  fliewing  him,  that  fatisfa^lion 
is  to  be  made  to  a  free  man,  as  well  as  to  the  owner 
of  a  flave,  for  any  fear  or  blemilh  arifing  from  their 
being  maimed.  The  perfon,  who  is  maimed,  has  a 
right  to  freedom  from  caufelefs  pain  ;  and  he,  who  has 
hurt  him,  has  injured  him  in  this  rig'u.  lis  may  , 
therefore  dem.md  fiiiart-moncy,  or  fome  conrideratioa 
in  amends  for  the  pain,  which  he  has  unjuftly  futFcred. 
Now  under  this  head  we  may  fairly  include  any  ble- 
mifh, which  remains,  after  the  firft  fmart  or  pain  is 
over  :  for  as  far  as  the  injured  perfon  had  a  right  to  be 
free  from  fuch  blemiflies,    or  from  the  uneaflnefs,   which 


iU 
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any  deformity  will  occafion  to  him,  lie  has  a  right  to 
be  paid  for  having  them  brought  upon  him.  If  the 
perfon,  who  has  been  ill  treated,  fhould  efcape  without 
lofing  his  limbs  or  the  ufe  of  them  ;  yet,  if  he  has  been 
wounded,  the  expence  of  cure,  the  lofs  of  time,  the 
pain,  which  he  has  felt,  are  all  of  them  damages,  for 
which  reparation  is  due.  Or  if  he  has  been  only  beaten, 
fo  that  there  has  been  no  expence  of  cure,  and  no  lofs 
of  time,  he  has  ftill  a  demand  of  fmart-money,  or  of 
fatisfadlion  for  the  pain  that  he  has  felt. 

What   has  been   faid  concerning  maiming,     wounds, 
or  blows  v/ill  be  fufficient  to  fhew  what  fort  of  amends 
is  due  to  a  man,    who  has  been  deprived   of  his  liberty 
by  unjufl   imprifonment.     His  lofs  of  time   is  one  arti- 
cle in  the  account,    but  it  is  not  the  only  one  ;  the  mere 
uneaiinefs  of  fuch  a  fituation,    under  which  we  may  in- 
clude the  difgrace  attending  it,  is  a  damage  to  him. 
Reparatl-         XI.  "  Grotius  in  the   cafe  of  adultery  takes  notice  of 
dultery  or  ^^  Other  reparation,    except  that  of  indemnifying  the 
for   de-      injured    hufband    from    maintaining    the    fpurious    ofF- 

bauclung  .  ^  .      . 

a  woman,  iprmg,  and  that  of  fecuring  the  legimitate  children  a- 
gainft  the  lofs,  which  they  would  fuftain,  if  the  others 
were  to  fhare  with  them  in  the  poffeffions  of  the  fa- 
mily. But  certainly  neither  of  thefe  particulars  can  be 
looked  upon  as  reparation  for  the  damages,  which  the 
adulterer  has  done  :  they  are  rather  cautions  againfl: 
any  future  damage,  which  might  arife  in  confequence. 
The  adulterer  has  deprived  the  hufband  of  his  wifes 
affections,  has  diflurbed  the  peace  and  order  of  his  fa- 
mily, and  has  brought  difgrace  and  infnny  upon  it. 
Thefe  are  the  articles  to  be  eftimated  in  determining 
what  reparation  is  to  be  made  for  the  damages,  that  have 
been  done  already. 

If  a  woman  is  debauched,     fays   cur   author,     either 
by  force  or  by  fraud  ;    he,  who  has  fo  debauched  her,  is 

'  Grotius  ibid.  §  XV. 


C.  XVII.         NATURAL     LAW.  3Qp 

obliged  to  make  amends    for  the  advantaae.    which  Ilie 
might    othervvife   have  made   by  feme   future   marriage, 
if  he  had  not  hurt  her  character.     He  adds,    that  if  the 
man   debauched  her  under  a  proniife  of  marriage,    he 
is    obliged   to  make  his   promife  good.      But  this   obli- 
gation,   one  would  think,    arifes  rather  from  the  pro- 
mife itfelf,    than  from  the  damage  done.     He  could  not 
indeed  object  her  want  of  chaftity,    as  a  fufficient  realbn 
to  releafe  him  from  his  promife :  becaiif:;,    as  her  want 
of  chaftity  has  been  owing  to   his  own  a'5l,     he   cannot 
make  ufe  of  this  pretence  to  her  difadvantage,    unJefs 
he  pays  her,  not  only  for  having  hurt  her  profpedl  of  mar- 
age  in  general,    bat  likewife  for  her  lofs  in  not  marrying 
him  in  particular. 

XII.  '-'  A  thief  or  robber  is  obliged  to  reftore  what  Repara- 
he  has  ftolen,  or  an  equivalent  for  it,  with  all  its  pro-  '^"''  for 
fits,  and  a  compenfation  for  the  lofs,  which  followed, 
or  the  gain,  which  ceafed  to  the  owner,  for  want  of  pof- 
feffion.  In  eftimating  the  value  of  the  thing  and  of  the 
profits,  Grotius  lays  it  down  for  a  rule,  that  they  are 
to  be  rated  neither  at  the  higheft,  nor  at  the  loweft,  but 
at  the  middle  price.  However  he  gives  no  reafon,  and 
it  will  be  difficult  to  find  any  reafon,  why  fuch  a  degree 
of  favour  fliould  be  fhewn  to  a  man,  who  has  been  guilty 
of  theft. 

XIII*  P  A  man  may  be  injured  in  his  perfon  not  only 
by  death,  imprifonment,  maiming,  wounds,  or  blows,  tion  for 
but  by  fcandal  or  defamation,  which  deprives  him  of  his  ^^"<^^^» 
reputation  and  cafts  a  blemifti  upon  his  character.  Thefe 
damages  are  repaired  by  afliing  pardon,  by  a  public  ac- 
knowledgment of  his  innocence,  and  by  fuch  payments  as 
will  make  him  amends  for  the  lofs,  that  he  has  fuftained 
by  any  falfe  afperfions. 

o  Grot.  ibid.  §  XVI.  p  Grotius  ibid.  §  XXII. 
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Repara-  XIV.  The  obligation,  to  make  reparation  for  damages 

where     '    done  by   our  means,    is  not  confined   to    thofe   actions 

there  is  no  only,  which  are  criminal  enough  to  fubje^t:   us  to  pun- 
malice.        .  . 

ilhment.     Though  there  is  no   degree  of  malice  in  an 

afticn,  by  which  another  is  injured,  yet  it  may  arife 
from  feme  faulty  negkft  or  imprudence  in  him,  who 
does  it,  or  is  the  occalion,  of  its  being  done  :  and  when 
any  perfon  has  fuiFered  damage,  for  want  of  his  taking 
fuch  care,  as  he  ought  to  have  taken  ;  the  fame  law, 
which  obliged  him,  as  far  as  he  was  able,  to  avoid  do- 
ing harm  to  any  man,  cannot  but  oblige  him,  when 
he  has  negledled  this  duty,  to  undo,  as  well  as  he  can, 
what  harm  he  has  been  the  occafion  of ;  that  is, 
to  make  amends  for  the  damage,  which  another  has 
fuilaincd  through  his  neglecl. 

Thofe  faults,  which  confift  in  negle61,  are  fometimes 
divided  into  three  degrees  j  a  great  fault,  which  is 
fuch  a  negledl,  as  all  men  may  well  be  fuppofed,  and 
ought  to  guard  againfl ;  a  fmall  fault,  which  is  luch  a 
neglecl,  as  difcreet  and  diligent  men  are  not  ufually 
guilty  of ;  and  the  fmalleft  fault,  which  is  fuch  a  ne- 
glect, as  the  moft  exacl  and  mofl:  prudent  take  care  to 
avoid. 

Indeed  in  many  inftances  of  grofs  faults,  it  is  fb 
difficult  to  diftinguifh  between  the  mere  negleft  and  a 
malicious  defign,  that,  belides  the  demand  of  reparation 
for  damages  done,  fome  punifhment  may  reafonably 
be  inflicted  upon  the  perfon  fo  offending. 

Sometimes,  and  efpecially  in  what  may  feem  faults 
of  the  lower  degrees,  the  damage,  which  arifes  from 
our  fuppofed  negle6l,  will  be  found  upon  enquiry  to  have 
been  rather  owing  to  the  negleift  of  the  perfon,  who 
fufFers  it ;  and  then  we  are  not  only  clear  from  all  guilt 
that  may  fubjecSt  us  to  punifliment,  but  from  all  blame, 
that  might  oblige  us  to  make  reparation. 

A  man  profefTes  fome  art  or  calhng,  in  which  he  is  not 
compleatly  fkilfui,    and  through  his  want  of  fkill,  they 
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that  employ  him  fuffers  damage ;  or,  fuppofing  him  to 
underftand  his  bufmefs,  they,  that  employ  him,  may 
fufter  the  like  damage,  through  fome  grofs  neglect  of 
his :  in  either  cafe  he  is  obliged  to  make  reparation.  This 
is  the  cafe,  when  a  phyfician  deftroys  his  patient  by 
adminiftering  improper  medicines  through  ignorance, 
or  fuffers  him  to  perifli  by  neglect  and  deferlion. 
Such  Faults  as  thefe  are  of  the  groiTer  fort,  and  approach 
fo  near  to  ill  defigns,  as  not  eafily  to  be  dlftinguiflied 
from  it.  "^  If  others  fuller  by  US,  whilft  we  are  engaged 
in  any  fport  or  diverfion,  as  if  a  man  was  to  be  killed 
or  maimed  by  our  difcharging  a  gun  ;  notwithftanding 
we  had  no  defign  of  doing  hurt  to  any  one,  and  can 
make  this  appear,  yet  we  are  bound  to  make  repara- 
tion :  becaufe  we  ought  to  have  been  fo  careful,  in 
following  our  own  amufement,  as  to  prevent  any 
damage,  that  might  happen  to  others,  from  what  is 
merely  matter  of  pleafure  to  us.  If  a  foldier  is  exer- 
cifing  himfelf  in  an  improper  place,  and  does  any  hurt 
with  his  arms,  it  is  his  fault,  and  he  muft  repair  the 
damage.  It  would  have  been  otherwife,  if  had  been 
in  the  place  appointed  for  this  purpofe  ;  becaufe  then 
what  hurt  was  done  by  him  would  have  been  owing 
to  their  fault,  who  knowingly  or  negligently  came  in 
his  way.  A  feller  of  wood  kills  a  man,  who  is  paffincr 
upon  a  road  or  near  a  town,  with  the  limb  of  the  tree, 
which  he  is  cutting  down,  without  giving  notice,  that 
it  was  falling  :  this  is  his  negle<5l,  and  reparation  is  due, 
from  him.  But  if  he  did  give  notice,  and  the  perfon, 
upon  whom  the  limb  of  the  tree  fell,  negle£led  to  get 
out  of  the  way,  he  is  not  chargeable  with  the  damage 
done.  Nor  could  he  have  been  chargeable  with  it, 
even  though  he  had  given  no  notice,  if  he  had  been 
feUing  wood  at  a  diftance  from  the  road  or  in  the 
middle  of  the  field :  becaufe  the  other  perfon  would 
have  been  in  fault  for  having  been  there.     The  damage, 

1  Puffendorff.  B  III.  C.  I.  §  VII. 
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which  a  mans  fervants  do,    is  in  many   inftances   charge- 
able upon  himleJf  :  becaufe   he  ought  to  take  care,  t  hat 
they  fliould   behave    better.      If  a  traveller  lofes  goods 
in  an  inn,    where  he  lodges ,    the  mafler   of  the    houfe 
ought  to  repair  the  lofs  :   becaufe  a  difcreet  and    diligent 
man  would  take  care    to   provide    himfelf  with   honcft 
fervants,    and   would  prevent  whatever  was    under  his 
charge  from  being  ftolen.     If  the  traveller  had    locked 
up  his  goods  in  his  own   apartment;     there   would  not 
be  the  fame  reafon   for  charging  the  lofs  of  them    upon 
the  mafler  of  the  houfe  :    becaufe  the  traveller  has  then 
taken  the  care  and  fecurity  of  them  upon  himfelf;   and 
if  they  are  loft,  it  is   but  reafonable  to  confider  them 
as   loft  through   his  own    negle6t  :   efpecially  as    there 
would  otherwife  be  room  for  collufion  between  him  and 
others,    who    might  take  them   away  with   his  privacy. 
When  any  thing,   which  is  thrown  out  from  a  window, 
does  any  damage   to   perfons  pafling  by   in  the  ftreet . 
the    m after  of  the  houfe,  from    whence  it   is   thrown, 
is  chargeable  with    it  :    he   is  certainly  in  fault,    if  he 
threw  it  out  himfelf :  and  he  is    in  fomc  fault,  though 
fome  one  elfe  threw  it  out:   becaufe  he  ought  to  take 
better  care  of  the  behaviour  of  his  family.     The  damage, 
which   a  man's    beafts    do,     may  reafonably  be  looked 
upon  as  done  by   himfelf:  becaufe  it  is  his   bufinefs   to 
take  care,  that  they  fhall  be   kept  in  good  order.     In- 
deed  if    they  were   put    into   their  proper   place,   and 
have  gotten  into  the  grounds  of  another  man,   becaufe 
this  other  does  not  keep  up  his  fences  ;    the    damage  is 
done  through  the  negle<St  of  the    owner  of    the   cattle. 
In  like  manner  if  a    man  was  pafhng   through  grounds, 
where  there  was  no  common  path    or  way,  and  where 
he  had  no  bufinefs,  and  fhould  be  wounded   or  maim- 
ed by  a  horfe  or  an  ox,  which  were   in  the   pafture  of 
their  owner ;   the  fault  is  in  the  perfon  fc  hurt ;    be- 
caufe he  ought  not  to  have  hccn  there. 
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CHAP.      XVIII. 


Of  punifhment. 

I.  Punijhment  what.  II.  Jujitce  of  punifhment  depends 
upon  the  ends  of  it.  III.  What  thofe  ends  are.  IV.  Tihe 
jiijrtce  of  punifJjment  explaned.  V.  Extraordinary  tor- 
tures in  capital  punijhmetits  unjufl.  VI.  Obligations 
arifng  from  a  crime  nvhat.  VII.  The  juflice  of  punifh- 
ment is  negative.  VIII .  Who  may  punifh  in  a  flate  of 
natural  liberty.  IX.  What  crimes  punifJjable  by  man  in 
the  liberty  of  nature.  X.  What  guilt  is.  XI.  Hoiu 
guilt  is  eflimated,  XII.  Meafure  of  punifhment  hoiu 
adjnjled.  XIII.  Mercy  or  clemency  hoiv  exercifed, 
XIV.  H010  the  goods  of  a  criminal  are  off e Bed  by 
pnnifhment.  XV.  Acceffories  to  a  crime  puni/hable. 
XVI.  Thofey  who  have  no  fhare  in  a  crime ^  not  punifh-- 
able.  XVII.  Obligation  to  punifhment  does  not  defend 
from  the   anceflor  to  the  heir. 

I.        A   "^  Crime,  as  it  does  damage,  obliges  the  criminal  Punift- 

1%.  to  make  reparation  ;  and  as  it  fhews  a  difpofi-  ^j^^t! 
tion  to  do  harm,  it  makes  him  liable  to  be  punifhed. 
By  punifhment  we  underftand  fome  evil  of  fufier- 
ing,  which  is  inflicSled  upon  account  of  fome  evil  of 
doing.  It  is  fome  pain  or  unealinefs,  fome  lofs  or 
harm,  which  he,  who  has  defignedly  occafioned  any 
pain  or  uneafinefs,  any  lofs  or  harm  to  others,  is  made 
o    unier'jo. 

II.  ^   Grotius  lays  it  down  as  a  felf-evident  principle,  Juftice  of 
that  he,    who  has  done  evil,    may  juftly  be    made  to  nient   de-- 
fuffer  evil.  If  this  principle  was  as  clear  and  indifputa-  ^^^^^  "p- 

'  ^  *  on  tJie 

ble,  as  our  author  fuppofes  it  to  be  \  one  of  the  greateft  ends  of  it. 
<•  Grot.  L.  II.  C.  XX  §  I.  p  ibid. 
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difficulties  relating  to  punifhment  would  be  removed. 
It  would  be  ridiculous  to  enquire,  why  it  is  juft  to 
punifh  a  criminal ;  if  the  juftice  of  making  a  man 
fufter  harm,  who  had  done  harm,  was  felf-evident. 

He  does  not  feem  however  to  be  quite  fatisfyed  in 
his  own  mind,  that  this  principle  will  entirely  juftify 
us  in  punifliing  criminals.  The  raoft,  that  he  thinks 
can  be  proved  from  it,  is,  that  no  injury  is  done  to  a 
criminal  by  punifliing  him  :  but  yet,  he  fays,  it  does 
not  follow  from  hence,  that  criminals  are  to  be 
punifhed. 

It  is  not  very  cafy  here  to  underftand  his  meaning. 
If  by  faying  it  does  not  follow  from  this  principle,  that 
criminals  are  to  be  puniflied,  he  means,  it  does  not 
follow,  that  we  are  obliged  in  duty  to  inflict  punifli- 
ment  upon  criminals  ;  this  is  very  certain.  But  his  en- 
quiries concerning  punifliment  might,  notwithfl:anding 
this  difliculty,  have  flopped  at  this  firft  principle,  if 
the  principle  had  been  felf-evidently  true  :  it  may  not 
perhaps  be  fufficient  to  prove,  that  inflidling  punifli- 
ment is  a  duty  :  but  let  him  carry  his  enquiries  as  far  as 
he  will  into  the  ends  of  punifliment,  he  will  ftill  find  the 
fame  defeat,  if  it  is  a  defeat,  in  all  other  principles.  Nei- 
ther the  fuppofed  felf-evidence  of  its  being  lawful  to 
make  them  fuff'er  evil,  who  have  done  evil,  nor  any 
of  the  ends  propofed  in  punifliing  wiU  prove  that  we 
are  naturally  obliged  in  duty  to  punifli  a  criminal.  But 
if,  when  he  fays,  it  is  no  confequence  of  his  principle, 
that  criminals  are  to  be  puniflied,  he  means,  that  not- 
withftanding  there  is  no  injury  in  making  tliofe  fufFer 
evil,  who  have  done  evil,  it  is  no  confequence,  that 
they  may  be  puniflied,  conflftently  with  the  law 
of  nature ;  he  plainly  contradidls  himfelf :  if  there  is 
no  iri'jry  in  punifliing  criminals,  it  muft  undoubtedly 
be  confiflent  with  the  law  of  nature  to  punifli  them. 

t  Grot.  ibid.  §  IV. 
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To  reconcile  him  with  himfelf,  we  muft  fuppofe  him 
to  mean,  that  though  the  punilhment  of  a  criminal  is 
felf-evidently  confiftent  with  the  law  of  juftice,  yet  we 
ought  to  enquire  farther,  whether  the  law  of  benevolence 
or  humanity  does  not  forbid  it :  becaufe  as  fome  pain  or 
lofs  is  contained  in  the  notion  of  punifhment ;  fuch  pain 
or  lofs  would  be  a  fufficient  reafon  againft  inflicting  it ; 
if  no  advantage  arofe  from  it,  or  no  beneficial  purpofes 
were    anfwered  by  it. 

But  then  thefe  beneficial  purpofes  are  as  neceffary  to 
be  taken  into  the  account  in  order  to  reconcile  the 
notion  of  a  right  to  inflidt  punifhment  witli  the  duties 
of  juftice,  as  to  reconcile  the  actual  inflidling  of  it 
with  the  duties  of  humanity.  All  caufelefs  harm  or 
lofs,  that  we  bring  upon  another,  is  unjufl :  and  if 
punifhment  is  not  intended  in  its  own  nature  to  obtain 
fome  ufeful  end  ;  I  fee  not  how  we  fhall  be  able  to 
fhew,  that  the  lofs  or  harm  implyed  in  it  is  not  caufe- 
lefs harm.  Upon  the  whole  then,  it  feems  necefTary  for 
us,  in  vindicating  the  juftice  of  punifhment,  to  con- 
fider  the  ends,  which  are  propofed  by  it :  fince  the 
principle,  which  Grotius  lays  down  as  a  felf-evident 
one,  cannot  be  fhewn  to  be  true,  without  having  re- 
courfe  to  the  purpofes,  which  punifhment  is  defigned 
to  anfvver. 

III.  "  Our  author  takes  notice  of  three  ends,   which  ^u       j 

'  The  ends 

are  defigned  to  be  brought  about  by  inflicting  punifh-  o^  punifh- 
ment;    firft,    the  benefit  of  the  criminal  himfelf;    fe-  Jhey^Te.^' 
condly,    the  benefit  of  the  perfon,   who  has  fuffered  by 
the  crime;  and  thirdly,  the  benefit  of  mankind  in  gene- 
ral. 

The  two  laft  of  thefe  may  well  be  Included  in  the  fingle 
end  of  preventing  the  criminal  from  offending  again  :  for 
by  this  means  the  benefit  either  of  the  injured  perfon,  or 
of  the  reft  of  mankind,  is  produced  as  efFeClually,  as  the 
punifhment  of  the  criminal  can  produce  it,  if  we  look 
no  farther  than  the  criminal  himfelf. 
"Grot.  ibid.    §  VI. 
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Punifliment  has  indeed  fometimes  a  farther  view,  and 
is  defigned  not  only  to  prevent  or  difcourage  the  cri- 
minal who  undergoes  it,  from  offending  again,  but  to 
deter  others  likewife  from  following  his  example,  for 
*ear  of  meeting  with  the  fame  treatment,  that  he  has 
met  with.  But  this  is  only  a  fecondary  end  of  punijfh- 
ment ;  it  may,  where  a  criminal  has  deferved  to  fufFer, 
make  it  prudent  not  to  pardon  him,  and  may  engage 
us  likewife  to  punifh  him  in  a  public  manner.  But  if 
our  right  to  punifh  had  nothing  elfe  to  fupport  it,  we 
fhould  never  be  able  to  reconcile  it  either  with  juflice 
or  with  humanity.  For  certainly  to  bring  any  harm  or 
lofs  upon  one  man,  that  we  may  not  fufFer  the  like 
from  others,  is,  in  refpe<Sl:  of  him  upon  whom  it  is 
brought,    no  better  than  a  caufelefs  harm  or  lofs. 

The  firfl:  end  of  punifhment,  which  Grotius  men- 
tions, is  likewife  but  a  fecondary  one.  If  there  is  no 
other  reafon  for  inflicting  punifliment  befides  the 
amendment  of  the  criminal ;  this  alone  is  not  fufEcient 
to  juftify  it,  when  men  live  out  of  civil  focicty.  In  the 
liberty  and  equality  of  nature  every  mans  interefts  are 
in  his  own  hands  ;  he  may  purfue  his  own  good,  or 
he  may  negledt  it,  at  his  own  difcretion.  Others  may 
advife  him  what  courfe  to  take,  as  mofl  for  his  bene- 
fit j  but  if  he  fhould  chufe  to  negle£l:  his  own  benefit, 
they  have  no  right  to  force  him  to  purfue  it  ;  unlefs 
by  his  neglecting  it  they  fuffer  fome  injury.  Thus 
far  indeed  in  the  equality  of  nature  the  amendment  of 
the  criminal  comes  within  the  view  of  them,  who  punifh 
him  :  they  have  a  right  as  we  fhall  fhew  prefently,  when 
he  has  done  them  any  injury,  to  hinder  him  from  doing 
fo  again  :  and  as  his  amendment  will  anfwer  this  purpofe, 
they  may  endeavour  to  correct  his  bad  difpofition,  or  may 
compel  him  to  follow  his  own  interefl,  in  order  to  reftrain 
him  from  breaking  in  upon  theirs. 
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From  what  has  been  faid  it  will  appear,  that  the  prim- 
ary end  of  punifhment  is  to  prevent  the  criminal  from  of- 
fending again.  And  that  the  two  fecondary  ends  of  it  are 
to  amend  the  criminal,  and  to  deter  others  from  follow- 
ing his  example. 

IV.    Whilft   a    man  takes    care  to    live   innocently,  The 
whilft  he  obferves  his  duty,  fo  as  not  to   hurt  any  one  ;  Tuni^fh. 
we  have  no  pretence    to  demand  any  fecurity  of    him  ment  ex- 
that   he  will  not  hurt   us.     The  law  of  nature    is  our 
fecurity :    he  fhews  by  his  behaviour,    that  he  is  fenii- 
ble    of  his  obligation  to   obferve  this  law,  and   that  it 
has  authority  enough  with  him,  to  prevent  him  from 
doing  wrong.      But  when  he    has  once   done    wrong, 
when  he  has  tranfgreiTcd  this   law,   and   has  fhewn  by 
doing  fo,  either  that  it  has  no  authority  at  all  with  him, 
or  not  fufficient  authority  to  fecure  us  againft  fullering 
by  his  means  ;  it  then  becomes  lawful  for  us  to  punifh 
himj    that  is,    it  then  becomes    juft  upon  account  of 
the  evil  which  he  has   done,    to  infli£l  fuch  evil  upon 
him,  as  will  prevent  him    from  doing  the   like   again. 
We  cannot  fuppofe   the   law  of   nature   to    forbid  our 
taking  fuch  meafures  with  a  man,  as  his  condudl  has 
made  neceffary  for  us  to  take,    in    order  to  obtain    the 
end,   which  the   law   itfelf  has  in   view.     The    law    of 
nature  intends    to  fecure    us   againft  injuries.      When 
therefore  a  man  has  fhewn  us  by  his    condufV,   that  he 
is  difpofed  to  injure  us  *,  this  law  leaves  us  at  liberty  to  ufe 
fuch  means  as  are  necefTary  to  prevent  him. 

The  ways,  by  which  we  may  prevent  him  from 
doing  harm  again,  are  by  taking  from  him  either  the  ' 
will  to  do  it  or  the  opportunities  of  doing  it,  or  the 
power  of  doing  it.  If  we  make  him  undergo  fome 
corporal  pain,  fubmit  to  fome  difgrace,  or  fuffer  fome  lofs; 
this  may  difcourage  him  from  offending  again,  or  may 
take  from  him  the  will  to  do  harm.     If  we  fhut  him  up 

VOL.  I.  3  F 


4o8  INSTITUTES      OF  B.  I. 

in  prlfon,  or  employ  him  in  conftant  labour,  or  force  him 
to  live  at  a  dillance  from  us,  which  in  a  ft  ate  of  civil 
fociety  would  be  baniOiment,  he  will  have  few  or  no  op- 
portunities of  hurting  us.  Death,  which  is  called  capi- 
tal punifliment,  effectually  puts  it  out  of  his  power  to 
offend. 

The  reader,  I  imagine,  does  by  this  time  fee  clearly, 
what  fort  of  a  right  over  the  criminal  our  right  of 
punifhing  is,  and  for  what  reafon  fome  previous 
r  crime  is  requiiite  to  give  us  fuch  a  right.  Our  right  of 
punifhing  is  nothing  more  than  a  liberty  of  ufing 
fuch  means,  as  are  neceffary  to  fecure  us  againft  fuf- 
feringany  farther  harm  from  a  perfon,  who  by  hav- 
ing done  harm  already  has  fliewn  himfelf  difpofed  to 
do  it,  if  we  do  not  take  care  to  prevent  him.  But  till 
he  has  fhewn  himfelf  to  be  thus  difpofed  by  what  he 
has  done  already,  that  is,  till  he  has  committed  a 
crime,  we  have  no  fuch  right  over  him.  All  force, 
that  we  make  ufe  of  againft  him,  all  harm  that 
we  defignedly  do  him,  upon  pretence  of  compelling 
him  to  obferve  his  duty,  when  he  always  has  obferved 
it,  or  of  preventing  him  from  tranfgreffing  his  duty, 
when  he  never  has  tranfgrelTid  it,  is  unjufl  force  and 
caufelefs  harm. 

Upon  the  whole,  as  on  the  one  hand  no  punifhment 
can  be  juft,  where  there  is  no  crime  ;  fo  on  the  other 
hand,  it  would  be  impoffible  to  fliew,  even  after  a 
crime  has  been  committed,  that  we  have  a  right  to 
puiiifli,  or  that  punifliment  is  ju:!:,  unlefs  we  fhevv  it 
from  coniidering  the  end,  for  which  it  is  inflicSted. 
Extraor-         V.  If  the  right  of  punifliment  is,  what  I  have  repre- 

din<irytor-    r,  ■  •       <  ./-  .     .  ...  r     r-         r     ■* 

turcsiii  ca-  'tJi^ted  It  above  ;  ii  it  is  a  liberty  or  uiing  luch  means  as 

pitai    pu-  are   necelTary  to  fecure  us   againft  fufFering  any  farther 

uujulufia-  harm  from  a  perfon,  who  by  having  done  harm  already, 

^*«»  has  fliewn  himfelf  difpofed  to  do  it,  unlefs  we  take  care 
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to  prevent  him  ;  It  will  be  no  eafy  matter,  where  we 
punifli  capitally,  to  juftify  any  extraordinary  tortures  in 
the  Hianner  of  taking  away  the  criminals  life  ;  fuch  as 
impaling,  crucifixion,  or  breaking  on  the  wheel. 

The  corporal  pain,  which  a  criminal  is  made  to  un- 
dergo, is  not  unjuft  ;  where  his  life  is  fpared  :  becaufe 
fuch  pain  may  correct  his  bad  inclination,  and,  by  tak- 
ing from  him  the  will  to  do  harm,  may  ferve  to  fecure 
us  againft  his  doing  any  for  the  future.  But  certainly, 
when  we  take  away  his  life,  any  pain  that  we  give  him, 
which  might  have  been  avoided,  is  fo  much  caufelefs 
harm  done  to  him.  There  is  no  occafion  for  this  fort 
of  difcipline  to  be  ufed  in  order  to  corre<Sl:  his  evil  dif- 
pofition,  when  by  putting  him  to  death  we  take  away 
from  him  the  power  of  hurting  us.  The  only  ufe,  that 
can  be  pretended  in  defence  of  fuch  cruelties,  is,  that 
they  will  be  a  terror  to  others,  who  feeing  what  they 
are  to  fufFer,  if  they  do  as  he  has  done,  will  be  more 
hkely  to  be  kept  from  doing  fo.  And  it  muft  be  owned, 
that  this  purpofe,  where  we  find  it  neceffary  to  be  pur- 
fued,  will  be  fufficient  to  juftify  us  in  carrying  our 
right  of  punifhment  to  the  utmoft  extent ;  in  not  par- 
doning, where  we  fhould  otherwife  have  been  difpofed 
to  pardon ;  in  allowing  the  criminal  as  little  time,  as 
may  be,  to  fortify  himfelf  againft  the  apprehenfion  of 
death  -,  in  making  his  punifliment  as  public,  as  poffible  5 
in  expofing  his  body  or  mangling  it,  after  it  is 
dead  or  infenlible,  and  is  by  that  means  incapable  of 
fufFering  any  real  harm. 

But  however  we  may  deilgn  to  terrify  others ;  a  right 
to  ufe  fuch  means,  as  the  criminals  behaviour  has  made 
necelTary  for  us  to  ufe,  in  order  to  fecure  ourfelves  a- 
gainft  any  future  harm,  which  he  may  do  us,  cannot 
poflibly  be  conftrued  to  be  a  right  to  ufe  him  in  fuch 
a  manner,  as  we  may  think  neceflary,  in  order  to  fe^ 
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cure  oiirfelves  againft  any  future  harm,    which    other 
men  may  do  as.     Nor  do  I  fee  upon  what   other  prin- 
ciple inch   a  practice   can   be  juftifyed  ;  unlefs  it  could 
be  Ihevvn,    that   a  right  to  punifh  is  a  right  to  treat  a 
criminal  in  what  manner  we  pleafe. 
Obligati-         VI.   We  have   feen   what  right    arifss    over  a   mans 
on  an  ing   pgj-fQjri  upon  account  of  his  having  committed  a  crime  : 
crime  and  it  is  plain  from  the  nature  of  the  right  on  one  part> 

wbat  obligation  it  i-iys  upon  him  on  the  other  part.  A 
Tipht  in  others  to  ufe  fuch  means  as  are  likely  to  hinder 
him  from  doing  harm  again,  that  is,  a  right  in  them  to 
punifli  him,  implys  an  obligation  on  him  to  fubmit  to 
punifh ment :  for  if  he  had  any  right  or  was  naturally  at 
liberty  to  refill:  puni(hment,  they  could  not  naturally 
have  any  right  to  infiidl:  it.  \ 

Thejuftice       VII.      When  juftice  is   divided,    as   Grotius  divides 

of  panifli-    .  ,  ,      .  .....  ,  n- 

ment  is  ne-  1^,  uito  expletive  and  attributive  5  it  may  be  a  queltion 
gative.  jQ  which  of  thefe  two  forts  punifhment  belongs.  If  the 
whole  notion  of  juftice  is  included  in  this  divilion  of  it, 
our  common  ways  of  fpeaking  feem  to  imply,  that  pun- 
ifhment belongs  to  one  of  thefe  two  forts,  or  that  ei- 
ther expletive  or  attributive  juftice  is  exercifed,  when 
we  inflidt  puniihment.  There  is  certainly  the  appear- 
ance of  exercifing  fome  fort  of  juftice,  when  we  fay, 
that  punifhment  is  juftly  due  to  a  crime,  and  that  we 
have  done  juftice  by  inflicling  it. 

Now  expletive  juftice,  or  juftice  properly  fo  called, 
conftfts  in  fatisfying  a  mans  ftri£l  demands,  or  in  tak- 
ing care,  that  he  fliall  have  what  is  ftrictly  due  to  him. 
And  attribute  juftice,  which  difters  little  or  nothing 
from  benevolence,  conftfts  in  giving  him  all,  that  he 
has  fair  and  reafonable  grounds  to  expert  from  us, 
though  he  cannot  properly  demand  it. 

Punifliment  can  fcarce  be  thought  to  belong  to  this 
latter  fort  of  juftice  j    not  only  becaufe  there  is  no  ap- 

w  Grot.  ibid.  §  II. 
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pearance  of  any  benevolent  aftc<^ion  in  punifliment ; 
but  likewife  becaufe  punifhment,  inftead  of  giving  the 
criminal  what  he  could  not  claim,  takes  from  him  fome- 
thing,  which  he  otherwife  might  have  claimed  j  it  takes 
from  him  his  life,  or  his  liberty,  or  the  ufe  of  his  limbs, 
or  his  natural  freedom  from  pain. 

One  would  rather  be  inclined  to  think,  at  firft  fight, 
that  it  belongs  to  expletive  juftice  ;  the  common  ways 
of  fpeaking  about  it  already  mentioned  would  lead  us 
to  think  {6.  And  yet  we  fliall  find  upon  enquiry,  tlia^t 
thefe  are  rather  improper  ways  of  fpeaking :  becaufe 
the  criminal  has  no  claim  to  punifhment,  or  fuch  a 
claim  as  we  may  be  fure  he  very  willingly  gives  up  j  fo 
as  to  make  it  no  injuftice  to  him,  no  witholding  of  any 
thing,  which  he  demands,  if  were  not  to  punilli 
him.  If  expletive  juftice  is  done  to  any  one  in  pun- 
niHiing,  it  is  to  them,  who  inflict  the  punifliment, 
and  not  to  him,  who  undergoes  it :  their  right  and  not 
his  is  fatisfyed  by  what  he  fufters. 

The  faft  is,  that  juftice,  in  the  origmal  notion  of 
it,  is  a  negative  duty  ;  it  confifts  in  doing  no  caufe- 
lefs  harm,  and  implys  rather  the  not  doing  what  is 
wrong,  than  the  actual  doing  what  is  right.  But  out 
of  this  negative  duty,  a  politive  one  arifes  :  the  fame 
law,  which  forbids  us  to  do  any  caufelefs  harm,  muft 
be  underftood  to  command  us,  where  any  one  has  fuf- 
fered  fuch  harm  by  our  means,  to  make  him  repara- 
tion. Now  though  expletive  juftice  in  its  full  extent 
comprehends  both  the  negative  and  the  poiitive  duties 
of  juftice  ;  yet  it  is  more  commonly  ufed  to  lignify  the 
duties  of  the  latter  fort,  thofe  duties  of  juftice,  in  which 
we  are  adtive.  And  in  this  fenfe  we  may  venture  to  fay 
that  expletive  juftice  is  not  exercifed  in  punifhing  ;  the 
a(Sl  of  punifliing  does  not  fatisfy  any  demand,  which 
the  criminal  had  upon  us.    The  juftice  of  punifhment  is 
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rather  of  the  negative  fort ;   it  is  called  juft  only  be- 
caufe  it  is  not  unjuft ;    it  is  rather  the  not  doing  what  is 
wrong,    than  the  doing  what  is  right.     But  as  the  infli61> 
ing  punifhment  implys  fome  adlion,     and  is   not  merely 
a  forbearance  to  adl ;     we  are  apt  to  confider  the  juftice 
of  it,    as  of  the  pofitive,    and   not  as  of  the  negative 
fort ;     to    call   it    doing  juftice   upon    the    criminal  or 
giving  him  what   is   his  due,    though  in  fa£t  it    is  no 
more  than    not   doing   him    injuftice,      or   not   taking 
from  him  any  thing,   which  his   crime    has   left  him   a 
claim  to,  if  we  have  a  mind  to  take  it  from  him. 
Who  may       ym^    jf  \^  ^^g  ^^   all  neceflary,    that    he,    who  pu- 
a  ftate  of  nifhes  a    criminal,    ihould   be   fuperiour  to  the    crimi- 
berty!    *'  "^^*   ^^  muft  in  a   ftate    of  natural  liberty   have   been 
unlawful  for  any  one   to   punifh  another  ;   or   though 
there    is   no  injuftice  in  the  notion   of  inflidling    pu- 
nifliment,   confidered   in  itfelf,  yet  in  the  equality   of 
nature,   no  perfon  for  want  of  the  neceflary  fuperiori- 
ty  could  juftly  have  inflicted  it :   however  unlawful  the 
a£lion  of  punifhing  might  be,  when  confidered  abftrac- 
tedly  from  the   agent ;   yet  the  inftitution  of  civil   au- 
thority would  be  neceflary  to  make   it  lawful  for  any 
perfon  to  do  that  action.     But  from  what  has  been  pro- 
ved already,  it  will  appear   that  no  fuch  fuperiority  of 
the   perfon,  who  infli£ls   puniihment,   over  him,  who 
fuffers  it,  can  be  naturally  required  to  make  the  a£tion 
of  puniftiing  lawful  in  refpe£l  of  the  agent.     Mankind 
in  general,  and  he  in   particular,  who  has  fuiFered  by  a 
crime,   have  an  intereft  in   reftraining  fuch  injuftice,   as 
they  are  all  likely  to  fufFer  by  at  another  time,  if  it  is 
not  reftrained.     It  is  for  the  common  good,  that  whoever 
will  not  liften  to  the   di(States  of  reafon,   and  obey  the 
law  of  nature,  in  confideration  of  its  ordinary  fanclions, 
Ihould  be  compelled  to  do  his  duty,    or  be  prevented 
ftom  tranfgreillng  it,  either-  by  being  made  to  feel  fuch 
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pain  and  inconvenience,  in  confequence  of  the  mifchief 
which  he  has  done,  as  will  incline  him  to  behave  better, 
or  by  being  deprived  of  the  opportunities  or  of  the 
power  to  do  otherwife.  From  this  beneficial  end  of 
punifhment  we  have  fhewn,  that  the  law  of  nature 
,  allows  of  punifliment,  or  leaves  all  mankind  at  liberry  to 
infliiSlit :  and  it  is  impoffible,  that  all  mankind  fhculd  be 
at  liberty  to  inflidl:  punifliment,  and  yet  taat  li  (liould 
at  the  fame  time  be  unlawful  for  any  of  them  to  inflict  it. 
^  Some  inconveniencies  migi:Jt  probably  arifs  in  the 
exercife  of  this  univerfal  right  to  punifli,  when  the  pu- 
nifliment is  infilled  by  the  pcrfoii,  who  is  tiie  imme_ 
diate  fuffercr  by  what  the  criminal  has  .  done.  His  paf- 
fions  may  be  fo  much  inflamed  by  what  he  has  felt,  as 
to  miflead  him  in  judging  of  the  fact,  and  in  propor- 
tioning the  punifliment  to  the  guilt  of  it  :  or  if  he 
fhould  be  more  calm,  and  not  be  tranfported  by  the 
more  violent  paflions  ;  yet  he  would  be  liable  to  be  by- 
afled  in  his  judgment  by  fome  felfifh  regards  ;  few 
men  being  fo  little  prejudiced  in  their  own  favour, 
as  to  be  fair  judges  in  their  own  caufe. 

Nor  would  the  exercife  of  this  right  be  without  its 
inconveniences,  if  it  was  left  promifcuoufly  to  others 
who  are  not  fo  immediately  aff^vSled  by  the  crime.  A 
promifcuous  right  to  punifli  is  not  likely  to  be  duly  ex- 
ercifed  ;  even  fetting  aiide  the  confideration  of  pafiion 
and  felfiflinefs.  It  requires  more  diligence  to  fearch  in- 
to the  fa^,  more  prudence  to  weigh  all  its  circumftan- 
ces,  and  more  equity  to  proportion  the  puniflmient  to 
it,  than  moft  men  are  mafters  of.  Befides  j  as  it  would 
be  unjufl:  to  punifli  a  mar»  twice  or  oftner  for  the  fame 
offence,  that  is,  to  reftrain  him  by  force  from  offend- 
ing again,  when  he  has  been  reftrained  already  ;  fo  a- 
mongfl;  a  multitude  of  punifliers-it^  would  be  unlikely, 
that  he  fliould  efcape  with  being  puniihed    only  once  : 

^Grot.  ibid.  §  VIII.  IX. 
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becaufe  it  is  unlikely,  that  where  all  have  an  equal 
right,  the  reft  fhould  acquiefce  in  what  any  one  of 
them  has  done ;  or  that  they  ihould  all  pay  fuch  a  de- 
ference to  the  diligence  and  prudence  and  equity  of  any 
one,  as  not  to  dilpute  his  pretenfions  to  infli(St  the  pu- 
nifhment  in  preference  to  themfelves. 

But  the  inconveniences,  which  may  attend  the  exer- 
cife  of  a  right,  are  no  evidence,  that  fuch  a  right  does 
not  fubiill: :  men  may  have  a  right  of  a6ling,  notwith- 
ftanding  it  is  poffible  for  them  frequently  to  abufe 
this  ri^ht.  If  it  was  otherwife,  we  muft  be  beholden  to 
civil  inftitutions,  not  only  for  the  right  of  punifhing, 
but  for  the  rights  of  defence  and  of  demanding  repara- 
tion :  iince  either  of  thefe  two  rights  are  as  likely  to  be 
abufed,  as  the  right  of  punifliing,  where  men  are  judges 
in  their  own  caufe.  All  that  will  follow  from  its  being 
more  probable  that  the  right  of  punifhing  fhould  be 
abufed  in  the  liberty  of  nature,  than  in  a  ftate  of  civil 
fociety,  is  no  more  than  what  might  be  proved  by  many 
other  arguments,  that  the  inftitution  of  magiftrates 
with  civil  power  is  for  the  general  benefit  of  man- 
kind. 

"Virhat  ^^*    W^    fhall  find  in  our  future  enquiries,  that  ma- 

crimes  are  jjy  actions  become  fo   criminal   in  a  fbate  of  civil  focie- 

pumiiiable 

by  men  in  ty  as  to  be  punifhable,  which  in  the  equality  of  nature 
ii^  '^of  ^'  "^*^^^  have  no  right  to  punifh.  At  prefent  we  fliall  con- 
nature,       fider  only  what  crimes  are  punifhable  by  man,  in  a  ftate 

of  nature,  before  any  civil   connections  were  made,  or 

any  pofttive  laws  were  inftituted. 

y  If  the  foundation  of  our  right  to  punifli  has  been 
truly  laid,  it  will  be  obvious,  that  no  crimes  are  pu- 
nifhable by  mankind,  but  fuch  as  do  harm,  that  is,  __ 
none  but  fuch  as  contain  in  them  fome  notion  of  injuf- 
tice  towards  mankind.  From  whence  it  follows,  that 
the  only  actions,  which  we  have  aright  to  punifh  in  the 
liberty  of  nature,  are  thofe,  v/hich  are  naturally  unjuft. 

y.  Grotius  Ibid.  §  XVIII,  XIX,  XX. 
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If  a  man  Is  void  of  benevolence,  or  wholly  dif- 
inclined  to  do  us  good  ;  this  Is  a  breach  of  his  duty  in- 
deed ;  but  it  is  fuch  a  breach,  as  muH:  be  left  to  the 
great  Author  of  the  law  of  nature  to  punlfli,  who  will 
undoubtedly  take  efFedtual  care  to  vindicate  the  autho- 
rity of  his  own  laws :  for  what  right  can  we  have  to 
make  a  man  fufFer  for  not  doing  what  we  had  no  right 
to  demand  of  him  ;  however  reafonable  it  miglit  be 
for  us  to  expesSt  it  from  him  ? 

The  law  of  nature  commands  men  to  be  chafte  and 
temperate ;  and  he,  who  eflabliflied  that  law,  will  pu- 
nifh  the  breach  of  it.  But  if  a  man's  lewdnefs  or  intem- 
perance were  to  hurt  no  one  but  himfelf,  it  does  not 
appear,  that  any  man  has  a  right  to  reftrain  him  by 
force  from  following  fuch  evil  courfes. 

The  exiftence  of  a  God  is  written  throughout  every 

part  of  nature  in  fuch  legible  characters  ;  and  the  duty 

of    honouring   him  is  fo  plane  to  every  capacity ;  that 

they,  who  difbelieve  his  exiftence,  or  deny  him  that 

honour,  which  is   due   to   him,  cannot  but   be  under- 

ftood  to  offend  againft  the  cleareft  precepts  of  the  law 

of  nature  :  they  muft  be  wilfully  blind,    if  they  do  not 

fee  their  duty,  and  perverfely  criminal,  if  they  do  not 

pra6life  it.     But  till  we  have  a  right  to  demand,  that 

men   fhould  believe  this  obvious  truth,  and  pra6life  this 

plain  duty  ;  that  is,  till  we  are  fome  way  or  other  hurt, 

or   fome  real  injuftice  is  done  us,  by  the  contrary  ;  it 

does    not   appear,    that    wc    have   a  right   to    punilli 

thofe,  who  djfbelieve  the  one,  or  refufe  to  pra^flife  the 

other.     Civil  connections,  when  we  are  united  into  fo- 

cieties,  may  give   us   this  right,  as  fliall  be  fhewn  in 

its  proper  place,    they  may  make    either  atheifm    or 

irreligion  punifhable  by  us  j    but  it  will  be  difficult  to 

make  out,  that  we  have  any  fuch  right  in  the  liberty  of 

nature. 

VOL.  I.  3  G 
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Indeed  whenever  a  mans  want  of  benevolence  chan- 
ges, as  it  commonly  does,  into  a  want  of  juftice  ; 
whenever  his  levvdneis  is  attended,  as  it  almoft  always 
is,  with  fome  harm  to  mankind  j  whenever  his  intempe- 
rance leaJs  him  to  injure  them  ;  and  wherever  his  ir- 
religion  is  attended  with  its  ufual  confequence  of  mak- 
ing him  hurtful  to  them  ;  as  even  in  the  liberty  of  na- 
ture they  have  a  right  to  demand  a  contrary  behaviour 
of  him,  they  have  a  right  likewife  to  ufe  fuch  means, 
as  are  neceflary  to  make  his  behaviour  what  it  ought  to 
be,   or  to  prevent  it  from  being  other  wife. 

Grotius  maintains,  that  one  man  is  not  punilhable 
by  another  for  any  criminal  intentions  of  any  fort,  not 
even  when  thefe  intentions  come  to  be  known  by  fome 
fubfc^qucnt  confcffion.  And  certainly  the  reafon  of  the 
thing  is  on  his  fide.  The  mere  intentions  of  a  man, 
whiifl:  he  keeps  them  to  himfelf,  cannot  be  punifh- 
able ,  becauie  they  are  not  known.  And  a  fubfequent 
conftilion  of  fuch  intentions  implys,  that  they  are  laid 
nfide,  b  fore  they  are  made  public  :  in  which  cafe  there 
can  be  no  right  of  punifliing  ;  becaufe  there  can  be  no 
right  to  reftrain  a  man  from  doing  an  injury,  where  we 
have  fufiicient  evidence,  that  he  has  already  reftrained 
himfelf. 

Vv^e  may  add,  that  if  by  any  means  we  come  to  the 
knowledge  of  his  intentions ;  whiUi  they  fubfifl-,  but 
have  not  yet  been  put  into  execution  j  we  have  no  right 
to  punifh  him  for  them  :  becaufe  the  proper  notion 
of  puniiliment  is  an  evil  intiiclcd  upon  account  of  fome 
crime,  which  has  been  actually  committed  :  and  whilrk 
the  crime  remains  in  the  intention,  it  is  not  a61:ually  com- 
mitted, it  is  only  beginning.  However,  in  thefe  circum- 
ftances,  though  we  have  no  right  of  punifhing,  we  have 
a  right  of  defence,  which  is  a  right  of  doing  much  the 
fame  thing  under  a  different  name. 


C.  XVIII.  NATURALLAW  417 

Our  author  mentions  another  fort  of  crimes,  which 
he  fays  are  not  punilhable  by  man,  and  calls  them 
fuch  crimes,  as  human  nature  cannot  avoid.  It  U  not 
cafy  to  imagine  what  crimes  he  had  in  his  mind,  when 
he  gave  them  this  general  character.  No  action  can 
be  criminal,  if  it  is  not  poffible  fur  a  man  to  do  other- 
wife.  An  unavoidable  crime  is  a  contradi(!:rion  :  what- 
ever is  unavoidable  is  no  crime  ;  and  whatever  is  a  crime 
is  not  unavoidable.  If  indeed  he  onlv  meaiit,  that  where 
a  criminal  a£t  is  not  propofcd  to  a  man,  though  he  may 
have  a  natural  power  of  avoiding  it,  yet  if  he  is  threat- 
ened, in  cafe  he  will  not  do  it,  with  fuch  an  evil  as  hu- 
man nature  cannot  well  bear  up  agaiiift,  tliis  circum- 
flance  will  greatly  abate,  if  not  wholly  remove  the  guilt 
of  his  compliance  \  this  opinion  can  fcarce  be  contra- 
dicted. But  then  an  enquiry  of  this  fort  would  have 
been  made  more  properly,  where  he  is  treating  of  the 
manner,  in  which  the  guilt  of  a  crime  is  to  be  eftima- 
ted,  than  where  he  is  enumerating  the  feveral  forts  of 
crimes,   which  are  not  punifhable  by  man. 

X.   Guilt  is  fometimes   defined   to   be  the  oblirration,  ^^^^ 

.  guilt  U. 

which  a  man  is  under,   to  fubmit  to  punifliment,    in  con- 

fequence  of  any  crime,  that  he  has  committed.  But 
this,  one  would  think,  cannot  be  a  definition  of  it ; 
at  lead  it  does  not  fuit  at  all  with  our  common  ways 
of  fpeaking  about  guilt.  We  commonly  fpeak  of  guilt, 
as  if  it  was  capable  of  being  greater  or  Icfs  :  whereas 
the  obligation  to  punifhment  does  not  admit  of  de- 
grees ;  there  is  no  medium  between  being  obliged  and 
not  obliged.  Aid  certainly,  if  this  is  all  tliat  wc  mean 
by  guilt,  many  propofVtions  relating  to  puniihment, 
which  we  frequently  hear,  and  which  feems  to  h.ive  fome 
fenfe  in  them,  muft  be  very  trifling  and  uninftru6tive. 
When  a  man  is  faid  to  deferve  punifliment  upon  ac- 
count of   his  guilt ;  the  meaning  would  be,    if  this  was 
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the  true  notion  of  guilt,  that  he  deferves  punlfiiment, 
becaufe  he  is  obliged  to  fubniit  to  it.  And  it  would  be 
ftill  more  uninllruiftive  to  fay,  as  we  fometimes  do, 
that  a  man  is  obliged  to  fubniit  to  punifhment  upon 
account  of  his  guilt :  for  this  would  amount  to  no 
more,  than  if  we  had  faid,  that  he  is  therefore  obliged 
to  fubmit  to  punifliment,  becaufe  he  is  obliged  to  fub- 
mit  to  it. 

Let  us  try,  whether  we  cannot  find    out  fome  other 
definition  of  guilt,    which  will  explain  the  notion  of  it 
with   more  exa^laefs.     Now    it  feems  to  be   an  agreed 
point,  that  guilt  is  that  quality  in  a  criminal,  which  de- 
ferves punirhment,    or  which  gives   mankind   a  right  to 
punilh  him.     By  attending  therefore  to  the  foundation 
of  our  natural  right  to  puniHi,    we  may  perhaps  be  able 
to  find  oat,  what  that  quality  in  the  criminal  is,  which 
makes  him  deferve  it.   Mankind  have  a  right  to   punifli 
any  perfon,  or  he  deferves   punifhment  at  their  hands  j 
when  his  a6lion3  have  fhewn  them,  that  he  has  a  difpo- 
fition  to  injure  them,  or  to  do  them  harm,   unlefs  they 
take  care  by  forcible  means  to  prevent  him  from  doing 
it.     This  difpofition  therefore  is  what  makes  the  crimi- 
nal   deferve   puniQiment :  and   confequently,  as  far    as 
men  are  concerned  in  punifhing,  we  may  define  guilt 
to  be  a  difpofition  to  do   harm,  which  has  fhewn  itfelf 
by  fome  actual  harm  already  done. 

How  guilt  XI.  ^  The  guilt  of  a  man  is  greater  or  lefs  in  pro- 
>s  eftima-  portion  as  his  difpofition  to  do  harm,  appearing  from 
fome  harm  already  done,  is  flronger  or  weaker.  Now 
there  are  two  ways  of  judging  how  ftrong  or  how  weak 
this  difpofition  is  ;  firft  from  confidering  the  nature  of 
the  crime  itfelf,  and  fecondly  from  confidering  the  cir- 
cumftances  of  the  criminal. 

Guilt,   according  to   the  notion   of  it  jufl  now  expla- 
ned,  is  undoubtedly  a  perfonal  quafity ;    becaufe    the 

»  Grot.  ibid.  §  XXVIII,  XXIX,  &c. 
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dlfpofition  to  offend  is  in  the  criminal,  and  not  in  the 
crime.  However  for  the  fake  of  fpeaking  more  dif^ 
tin(flly  upon  this  fubjecl,  I  fliall  take  the  Uberty,  when 
we  eftimate  the  guilt  of  a  perfon  from  confidering  the 
crime  itfelf,  which  he  has  committed,  to  call  it  the  guilt 
of  the  crime;  and  when  we  eftimate  it  from  confider- 
ing the  circumstances  of  the  perfon,  who  commit2a 
crime,  I  fliall  call  it    the  guilt  of  the  criminal. 

In  general  the  guilt  of  a  crime  is  eftimated  by  the 
evil  or  harm,  which  it  does  ;  not  becaufe  guilt  proper- 
ly confifts  in  fuch  harm  ;  but  becaufe  any  perfons  dlfpo- 
fition to  do  harm  is  ftronger  or  weaker  in  proportion 
to  the  greatnefs  or  the  fmallnefs  of  the  harm,  which  he 
can  bring  himfelf  to  do.  The  harm,  which  others  fuffer 
by  the  crime  of  any  perfon,  is  the  immediate  reafon,  why 
he  fhould  not  have  committed  it :  fo  that  he,  who  does 
more  or  greater  harm,  breaks  through  ftronger  reafons 
forbidding  what  he  does,  than  he,  who  does  lefs  harm  : 
and  the  ftronger  reafons  there  are  againft  offending,  the 
ftronger  difpofition  to  offend  there  muft  be  in  him, 
who  can  get  over  them.  In  fhort,  there  is  fo  little  dif- 
ference between  a  difpofition  to  do  great  harm,  and  a 
great  difpofition  to  do  harm,  that  one  of  them  may  very 
well  be  looked  upon  as  the  meafure  of  the  other.  Since 
therefore  the  guilt  of  a  crime  coniifts  in  the  difpofition 
to  do  harm,  which  the  criminal  fhews  by  committing 
it ;  and  fince  this  difpofition  is  greater  or  lefs  in  pro- 
portion to  the  harm,  which  is  done  by  the  crime  ;  the 
confequence  Is,  that  the  guilt  of  a  crime  follows  the 
fame  proportion ;  it  is  greater  or  Icfs^  according  as 
the  crime,  in  its  own  nature,  does  greater  or  lefs  harm. 
Thus  as  murder  deprives  a  man  not  only  of  all  his 
prefent  happinefs,  but  of  the  poflibility  hkewife  of  ob- 
taining any  future  happinefs  in  this  world  ;  it  does  him 
the  greateft  poffiblc  harm,  and  is  therefore  confldered 
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as  a  crime  of  the  greateft  guilt.  The  divine  author  of  the 
Mofaic  law  places  adultery  in  the  next  degree  of  guilt 
to  murder ;  as  it  does  a  man  the  greateft  harm,  that 
he  can  fufFer,  next  to  that  of  lofing  his  life,  by  robbing 
him  of  all  his  domeftic  joy  and  comfort.  Theft,  which 
takes  from  a  man  fome  of  the  means  of  happinefs  by 
taking  from  him  his  goods,  implys  much  harm  in  it 
towards  him,  who  fuflers  fuch  a  lofs,  and  confequent- 
ly  a  difpofition  to  do  much  harm,  in  them,  who  are  the 
authors  of  it  :  the  guilt  therefore  of  this  crime  being 
cftimated  by  the  rule  here  laid  down,  though  it  does 
not  rife  fo  high  as  that  of  murder,  is  little  inferiour  to 
that  of  adultery.  Falfe  afperiions,  by  which  a  man  is 
injured  in  his  character  or  credit,  may  and  frequently  do 
produce  conliderable  harm  to  him,  they  are  therefore 
crimes  of  fome  guilt  :  but  becaufe  th^  harm  is  lefs  cer- 
tain, the  guilt  of  fuch  crimes  is  lefs,  than  that  of  the 
crimes  before  mentioned. 

There  are  fome  circumftances  attending  the  criminal 
a£l  itfelf,  which  will  aggravate  the  guilt  of  it ;  fuch  as 
impiety  towards  a  parent,  inhumanity  towards  a  friend, 
or  ingratitude  towards  a  benefactor.  The  want  of  pie- 
ty, or  of  humanity,  or  of  gratitude  does  not  inJeed 
feem  to  be  puniihable  in  itfelf :  where  men  live  in  the 
liberty  of  nature  :  but  if  murder,  or  adultery,  or  theft, 
or  {lander,  are  attended  with  fuch  circumftances  j  the 
guilt  of  thefe  crimes  is  reafonably  efteemed  to  be  much 
greater,  than  it  would  have  been  otherwife  :  becaufe 
where  the  fame  harm  is  done,  a  mans  hurtful  difpofi- 
tion muft  be  greater,  if  he  not  only  breaks  through  the 
obligations  of  juftice,  but  fuch  obligations  llkewife,  as 
would,  if  he  had  liftened  to  them,  have  engaged  him 
to  hold  dire<rtly  the  oppollte  condu<St,  to  advance  the 
good  and  welfare  of  thofe,    to   whom  he  has  done  evil. 
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Thus  far  we  have  feen  how  the  guilt  of   a  crime  is  to 
be  eftimated  :  in  which  eftimation  we   confider  only  the 
aft  itfelf  and  the  circumftances  of  it.     But  when  an  adl 
is  done  by  fome    particular   perfon,  in  order  to  deter- 
mine his  degree  of  guilt,  regard  muft  be  had  to  the  fi- 
tuation  and  circumftances    of  the    agent,   as  well  as    to 
the  nature  and  circumftances  of  the  a6t.     What  is  chief- 
ly to  be  confidered  in  refpecl  of  the  agent,   relates  either 
to  his  knowledge,   or  to    his  freedom.     As  his  under- 
ftanding  is  more  clearly  informed,    and  enables    him  to 
fee  his  duty  more  plainly  ;   or  as  his  will    is  lefs  forcibly 
reftrained,    and  enables  him  to   perform  his  duty   more 
readily ;    his  guilt  in  tranfgrefilng  that   duty  is  fo   much 
the  greater.     He  muft  have  the   ftrongeft  difpofition  to 
offend,  who  offends  againft   the   cleareft  evidence,    and 
with  the  feweft  reftraints   upon  his  freedom  of  choice. 
On  the  contrary,    as   entire  and  invincible   ignorance  of 
what  ought  not  to   be  done,    or  an  abfolute    impoflibil- 
ity  of  doing  otherwife,   would  clear  a  man  of  all  guilt  ; 
fo  in  proportion   as  he  is  nearer  to  fuch  a  ftate  as  this, 
his  guilt  will  be  lefs.     That  where    the    fame  crime  is 
committed  by  different  perfons,    their  guilt  fhould  be 
confidered   as  greater   or   lefs,     in   proportion    as   their 
knowledge  and  freedom  where  greater  or  lefs,   feems  to 
be  agreeable  to  the  common  notions  of  mankind.   When 
a  perfon   is  driven  by  fome  great  provocation  to  com- 
mit   a   crime,   or   when   he  is  tempted  to  commit  it  in 
order    to   avoid  fbme  great   evil,    which  he   could   not 
otherwife     have    eafily    avoided  j    thefe    are     generally 
looked  upon  as  circumftances  in  his  favour,  v/hich  isf- 
fen   his  guilt.     But  if  a   realbn   was  to  be   alked,  why 
thefe  circumftances  Ihould  have  fuch  an  effcCt  ;   no  rea- 
fon  can  be  given  for  it,    but  what   is  taken  from  the 
principle   here  advanced  :    the    provocation,  which  he 
received,  or  the  temptation,  which  he  was  under,  have,\ 
cither  by  clouding  his  underftanding,  prevented  hini 
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■  from  feeing  his  duty,  or  by  putting  a  force  upon  his 
will,  prevented  him  from  performing  it.  And  in 
proportion  as  his  view  of  what  he  is  obliged  to  is  lefs 
diftin^l,  or  his  liberty  of  doing  it  is  more  reftrained, 
his  acSls,  however  criminal  they  may  be  in  themfelves, 
have  fo  much  the  lefs  guilt  in  them,  when  confidered 
as  done  by .  him,  in  thefe  circumftances  :  becaufc  they 
do  not  arife  fo  much  from  any  difpolition  in  him  to  do 
harm,  as  from  his  ignorance,  or  his  reftraint,  from 
his  want  of  underfianding,  or  his  want  of  freedom. 

But  then  it  is   to  be  remembered,  that  if  ignorance 
or  reftraint  are  admitted  in  alleviation  of  a  mans  guilt, 
as  rendering  his  act  in  fome  fort  the  refult  of  neceffity, 
rather  than  of  his  own  difpofition  to  offead,  this  igno- 
rance or  reftraint  muft  be  fuch,  as  have  not  originally 
been  owing  to  himfelf.      An  involuntary  a6l:,  if  the  ne- 
ceffity, which  drives  us  to  it,   was   brought  upon   us  at 
firft  by  our  own  free  choice,  muft  in  all  reafon  be  con- 
fidered   as    a    voluntary   a6l.     Thus,    though    madnefs 
might  clear  a  man  from  any  guilt  in  what  he  does,  yet 
drunkennefs,  notwithftanding   he,  who   is  drunk,  may 
be  really  mad  for  the  time,  would  be  no   alleviation  of 
it.     If  a  man  is  provoked  by  blows   and  other  ill  ufage 
to  kill  the  perfon,  from  whom  he  receives  them,  whilft 
the    fmart  is    upon  him  ;    fuch  a  provocation  may   be 
thou-^ht  to    leflen  his   guilt :   but  if  he,  by  ftriking  the 
Brft  blow,  was  the  occafion  of  what  followed  ;  his  guilt 
would  not  be   leftened  by  what   he  felt   himfelf  at    the 
time  of  committing    the  fa-it,  and  by   the   provocation 
to  comm't  it,  which  he  brought  upon  himfelf. 
Meafure  XII.   Bv  thefe   rules   we   may   be  affifted    in  judging 

men"hf^v  '"^O'^^  ^^^  ^^^  §"^^^  °^  ^"^  •^tr{ox\  exceeds  the  guilt  of  an- 
adjaiUd.     other  ;  not    only  where   they  have  commuted  different 
crimes,  but   like  wife  where  they    have  committed   the 
fame  crime.     But  in  judging  what  puniftiment  fhould 
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be  inflicted  upon  a  criminal,  another  comparifon  may 
be  thought  neceflary,  a  comparifon  between  the  guilt 
of  the  criminal  and  the  evil  which  is  to  be  inflidted  up- 
on hirti  5  that  we  may  from  thence  be  enabled  to  pro- 
portion  the  punifliment  to  the  guilt. 

It  is  commonly  faid  to  be  a  proper  rule  of  juftice, 
that  as  much  as  the  guilt  of  one  perfon  exceeds  the  guilt 
of  another,  fo  much  the  punilhment  of  the  former 
fhould  exceed  the  punifhment  of  the  latter.  If  there 
was  no  other  exception  to  this  rule,  yet  it  certainly 
does  not  come  up  to  the  point  in  queftion.  For  in  this 
proportion  guilt  is  compared  with  guilt,  and  punifh- 
ment with  punifhment :  whereas  the  queflion  is,  what 
rule  we  are  to  obferve  in  comparing  guilt  with  punifh- 
ment. However  clear  we  may  think  it,  that  of  two 
perfons,  who  have  committed  different  crimes,  and  in 
different  circumftances,  he  is  to  bear  the  greater  punifh- 
ment, whofe  guilt  is  the  greater,  and  he  the  lefs 
punifhment,  whofe  guilt  is  the  lefs  j  this  rule  will 
never  help  us  in  determining  what  particular  fort  or 
degree  of  punifhment  is  to  be  infli6led  upon  either  of 
them.  We  may  know  certainly,  that  theft  is  a  crime 
of  greater  guilt  than  flander  ;  and  confequently  that  in 
like  circumftances  a  thief  may  juftly  be  punifhed  more 
than  a  flanderer.  But  after  we  know  this,  the  mofl 
material  enquiry  ftill  remains  undetermined :  it  will 
flill  be  a  queflion,  whether  theft  is  to  be  punifhed  with 
death,  or  maiming,  or  flavery,  or  imprifonment,  or 
whipping.  There  feems  likewife  to  be  a  farther  ex- 
ception again  ft  this  rule,  which  will  prevent  it  from 
being  univerfally  applicable.  The  exception  is,  that 
amongfl  many  crimes,  all  of  which  deferve  death, 
the  guilt  of  feme  is  greater  than  the  guilt  of  others. 
And  if  death  is  ajuft  punifhment  for  the  leaft  of  thefe 
crimes,  it  is  impolfible  to  apply  this  rule  in  punifhing 
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the  others,  which  are  greater :  for  the  rule  directs  us 
to  rife  in  our  punifliment,  as  the  guilt  of  the  crime 
encreafes  :  whereas  when  the  loweft  of  thefe  crimes  is 
punifhed  with  death,  it  will  be  impoflible  to  rife 
higher  in  our  puniihment,  though  the  guilt  of  the 
other  crimes  is  greater.  If  theft  deferves  death,  how 
are  we  to  punifli  a  murderer  ?  if  murder  deferves 
death,  how  are  we  to  punifli  paricide  ?  you  may 
think  to  anfwer  this  objedlion  by  furmifing,  that  no 
crime  is  to  be  puniflied  with  death  except  murder. 
But  certainly  there  are  many  other  crimes,  which  be- 
tray fuch  an  evil  difpofition  in  the  perfon,  who  com- 
mits them,  that  nothing  lefs  than  capital  punifhment 
I*"  can  fecure  us  againft  him.     And  if  you  have  a  due  re- 

gard to  the  authority,  which  eftablifhed  the  Mofaic  law, 
you  will  find,  that  your  furmife  is  not  well  fupported, 
and  that  God  himfelf  dire<51:ed  other  crimes,  befides 
murder,  to  be  punifhed  with  death.  Or  if  neither  of 
thefe  confiderations  will  fhew  you,  how  httle  is  to  be 
faid  in  favour  of  your  opinion,  you  may  aflc  yourfelf, 
whether  murder  is  in  all  cafes  a  crime  of  the  fame 
guilt  ?  or  to  fpeak  more  properly  whether  the  guilt  of 
paricide  is  not  greater,  than  the  guilt  of  fimple  mur- 
der ?  If  then  fimple  murder  is  to  be  punifhed  with 
death,  we  may  go  back  to  the  queflion  jufl  now  afked, 
how  will  you  punifh  paricide  .'*  It  is  to  be  hoped,  that 
you,  who  are  {o  mild  in  your  opinion,  as  to  the  proper 
punifliment  of  other  crimes,  would  not  be  fo  cruel  in 
punifhing  paricide,  as  to  think  of  adding  tortures  to 
death.  Or  if  you  fliould  think  of  doing  fo,  you  ought 
to  be  informed,  that  your  rule,  if  it  would  lead  you  to 
this,  can  never  be  a  juft  one.  We  may  torture,  where 
we  fpare  life,  in  hopes  of  amending  the  criminals  bad 
difpodtion  ;  or  we  may  take  away  hfe,  where  there  is 
no  hopes  of  his  amendment :    but   to  take  away  life, 
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which  is  an  effe(Slual  fecurity  agalnft  his  offending 
again,  and  at  the  fame  time  to  torture,  when  death 
has  made  it  impoffible  for  us  to  amend  him,  is  no  better 
than  an  unwarrantable  cruelty. 

Another  rule,  which  feems  in  fome  fort  to  be  drav/n 
from  the  primary  end  of  punifhment,  is,  that  the  evil, 
which  the  criminal  is  made  to  fuffer,  fliould  be  equal 
to  the  evil,  which  he  has  done.  As  the  end  of  punifh- 
ing  him  is  to  prevent  him  from  doing  the  like  again  ; 
we  may  think  it  likely,  that  by  putting  him  into  the 
place  of  the  fufferer,  and  making  him  feel  what  he  has 
made  the  other  feel,  he  may  be  taught,  by  his  own 
experience,  how  grievous  it  is  to  be  born,  and  may  by 
thefe  means  be  brought  to  do  fo  no  more.  It  is,  I 
fuppofe,  fome  fuch  rule  as  this,  which  they  may  have 
in  view,  who  feem  to  be  of  opinion,  that  no  crime  be- 
fides  murder  ought  to  be  punifhed  with  death.  And  as 
they  feem  to  think  it  a  merciful  or  rather  a  favourable 
rule,  fo  there  arc  others,  on  the  contrary,  who  charge 
the  law  of  Mofes  with  exceflive  cruelty  for  eftablifh- 
ing  retaliation  in  fome  few  inftances.  "When  thefe 
latter  fpeak  of  the  penalty  of  an  eye  for  an  eye  and  a 
tooth  for  a  tooth,  of  burning  for  burning,  wound  for 
wound,  (Iripe  for  ftripe  ;  they  alk  in  their  ufual  ftile 
of  declamation,  whether  any  thing  can  be  imagined 
more  inhuman,  than  for  a  man,  who  has  loft  his  eye 
or  his  tooth  in  the  heat  of  a  quarrel,  to  go  in  cool 
blood  and  thruft  out  the  eye  or  the  tooth  of  his  neigh- 
bour ?  But  before  the  impeach  the  Mofaic  law  of  in- 
humanity for  eftablifhing  fuch  a  penalty  ;  they  would  do 
tvell  to  inform  themfelves,  whether  by  that  law  it  was 
not  neceffary,  that  there  fliould  be  fome  malice  in  the 
criminal,  who  had  defaced  a  man  in  order  to  fubjeft  him 
to  the  penalty  of  retaliation  :  and  if  this  was  neceffary, 
we  may  reply  to  them,  not  only  that  what  they  talk 
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about  the  heat  of  paflion  can  be   no  more  than  decla- 
mation ;    but  that    other  lawmakers  have  found  great 
reafon  to  carry  the  puniftiment  for  crimes  of  this    fort 
much  higher,    and  to  make  the  malicious   maiming   or 
defacing  a  man  capital.     But  be  this  as  it  will ;    certainly 
retahation,    however    proper   it    may  be    in  fome    in- 
ftances   cannot    be    the    univerfal  ftandard    of  punifli- 
ment.     In  fome  inftances  fuch  a  punifliment  is  impradli- 
cable,    in  others   it    would   be  indecent    and    criminal. 
An  incendiary,    who  has  no  houfes  or  but  few    goods 
of  his  own,    cannot  be    made    to  fuifer  the  fame  evil, 
which  he  has  brought   upon    thofe,    whofe  houfes  or 
whofe  goods  of  great  value  he  has  malicioufly  burned. 
Forgery  of  a  will  in  the  liberty  of  nature,  or  treafon 
againft  the  ftate  of  civil  fociety  could    not  be  punifhed 
by  retaliation.      The  fame  may  be  faid  of  an  adulterer, 
who  has  no  wife  of  his  own ;  and  if  he  had  one,    this 
fort  of  punifhment,   whilft  it  endeavoured  to  correal:  a 
crime  in  one  perfon,    would  engage  others  in  the  fame 
crime.     We  need  not  enumerate  any   more  inftances : 
thefe,  that  have  been  mentioned,   will   be  fufficient  to 
fatisfy  the  reader,  that  we   muft  look  for  fome   other 
meafure  of  punifhment,  befides  this  of  retaliation. 

We  cannot  eafily  find  a  better  meafure,  than  v/hat 
the  end  of  punifliing  fuggefts  to  us.  Where  we  have 
fufficient  evidence  from  previous  hCts,  that  a  man  is 
difpofed  to  injure  us  -,  the  law  of  nature  allows  us  to 
provide  for  our  future  fecurity,  by  enforcing  the  cri- 
minal duty  upon  him,  or  by  fo  reftraining  him,  as 
to  leave  him  either  no  opportunity  or  no  power  to 
tranfgrefs  it.  This  is  the  end  propofed  in  punifhment, 
which juftifies  us  in  infliaing  it.  And  certainly  the 
meafure  or  degree,  in  which  we  may  punifh,  can  only 
be  determined  by  that  end,  which  juftifies  us  in  punifh- 
ing  in  any  degree.     Such  degrees  of  punifhment  there- 
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fore  are  confident  with  the  law  of  nature,  as  are  found 
to  be  neceflary  for  obtaining  that  fecurity  againft  the 
criminal,  which  the  law  of  nature  allows  us  to  require. 
The  proper  degree  of  punifl^ment,  if  it  is  to  be  regu- 
lated by  this  principle,  plainly  admits  of  fome  lati- 
tude. The  law  of  nature  does  not  fix  any  precife  point, 
below  which  we  cannot  fall,  without  inflicting  it  in  too 
low  a  degree,  and  above  which  we  cannot  rife,  with- 
out infliCling  it  in  too  high  a  degree.  On  the  one 
hand  indeed,  there  is  no  hazard  of  doing  wrong:  for 
as  punifhment  is  only  allowed  and  not  prefcribed  by 
the  law  of  nature  ;  a  mans  right  to  inflift  it,  in  the  li- 
berty of  nature,  is  entirely  his  own  to  make  what  abate- 
ments in  it  he  pleafes.  But  on  the  other  hand,  by  in- 
flicting too  high  a  punifhment  we  may  exceed  what  is 
allowable  :  becaufe  we  are  allowed  to  infliCt  no  more 
than  our  future  fecurity  againft  fufi'ering  by  the  criminal 
requires  :  the  right  of  punifhing,  though  it  is  a  mans 
own  to  make  fuch  abatements  in  it,  as  his  prudence 
and  clemency  may  recommend  to  him,  is  not  his 
own  to  carry  to  any  rigour  or  feverity,  that  pafllon  or 
revenge  may  prompt  him  to. 

XIII.  *  There  are  two  ways,    in  which    mercy   or  Mercy  or 
clemency  may  exert  itfelf  in  regard  to  the  punifliment  how"'ex7r- 
of  criminals.      It  may  either  remit  the  whole  punifh-  ciftd. 
ment  -,    and  then  it  is  called  forgivenefs  or  pardoning ; 
or  elfe,    in  the  latitude  of  punilhing,    it  may  engage 
us  to  tfy  the  loweft  degree,    in  order  to  fee  how  far 
this  will  anfwer  the  purpofe,   before  we  proceed  as  far 
as  we  lawfully  might. 

If  indeed  the  law  of  nature  enjoined,  that  punifli- 
ment  fhould  follow  a  crime,  it  would  be  contrary  to 
our  duty  to  pardon  a  criminal.  But  fince  tiiis  law  only 
allows  us  to  punifh  ;  or  fince  punifhment  is  naturnlly 
juft,  only  becaufe  the  law  of  nature  does  not  forbid  it ; 

a  Grot.  ibid.  §XXXIV.  XXXV.  &c 
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we  are  left  at  liberty  to  judge  for  ourfelves,    whether 
we  fhall  inflidl  or  remit  it. 

it  is  a  mere  fallacy  to  urge,  that  punifliment  is 
naturally  due  to  a  crime,  and  confequently  that  a 
juft  man,  as  he  gives  all  men  their  due,  cannot,  con- 
fidently with  this  charadter,  remit  a  punifhment  or 
withold  it  from  the  criminal.  For  when  punifhment  is 
faid  to  be  naturally  due  to  a  criminal,  we  certainly  can- 
not mean,  that  the  criminal  has  a  right  to  demand  it  : 
we  chufe  indeed  to  fpeak  affirmatively,  and  fay,  that  it 
is  due  to  him  in  juftice  ;  whilft  our  meaning  is  a  nega- 
tive one,  whilft  we  only  mean,  that  no  precept  of  juftice 
is  tranfgrefled,  nothing  which  is  due  to  him  is  either 
taken  or  witholden  from  him,  when  he  is  made  to  fufFer 
for  what  he  has  done.  A  juft  man  therefore  may  be  obli- 
ged, if  he  would  a6l  up  to  this  charadler,  fo  to  give  all 
men  what  is  their  due,  as  not  to  withold  from  them 
any  thing,  which  they  have  a  right  to  demand  :  but  it 
does  not  follow,  that  he  is  obliged  to  punifh  a  criminal, 
who  is  in  his  power  *,  becaufe  as  the  criminal  has  no 
right  to  demand  punifhment,  it  is  not  due  to  him  in 
this  fenfe.  If  any  one  has  in  this  cafe  a  right  to  de- 
mand ;  he,  who  infli^ls  the  punifhment,  has  a  right  to 
demand,  that  the  criminal  fliould  fuffer  it  ;  he,  who 
fufFers  it,  has  no  right  to  demand,  that  the  other 
fhould  inflict  it.  The  right  then  of  punifliing,  as  it  is 
wholly  his,  from  whom  the  punifhment  comes,  mav, 
if  he  thinks  proper,  be  waved  or  given  up.  By  giving 
it  up  he  ufes  this  right  as  his  own,  and  in  the  equality  of 
nature  is  not  accountable  to  any  one  for  fo  doing. 

Indeed  a  criminal,  in  this  equality  of  nature,  is  not 
very  likely  to  efcape  punifhment.  Where  all  have  a 
promifcuous  right  of  calling  him  to  an  account ;  it  is  a 
great  chance,  though  one  may  pardon  him,  whether 
all  will  be   equally  inclined  to  clemency.  ^  Cain  fcems 

• 
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to  have  been  fenlible,  how  little  fecurlty  he  had  In  this 
refpedl  •,  when,  after  the  murder  of  his  brother,  he  de- 
clares himfelf  to  be  afraid,  that  every  one  who  met 
him  would  kill  him. 

If  this  branch  of  clemency  is  confident  with  the  law 
of  nature,  there  can  be  no  queftlon,  whether  the  other 
branch,  which  conilfts  in  puniihing  in  a  low  degree, 
is  fo  or  not.  For  if  we  are  at  liberty  to  wave  our  right 
entirely,  we  muft  certainly  be  at  liberty  to  wave  it  in 
part,  that  is,  to  make  fuch  abatements  in  it,  as  we  fee 
convenient.  Humanity  towards  the  criminal  will  com- 
monly perfuade  us  to  exercife  this  part  of  mercy,  to 
be  fatisfyed  with  the  lead  degree  of  punifhment,  that 
may  feem  fufEcient  to  retrain  or  correal  his  bad  dif- 
pofition. 

Some  circumftances  either  of  the  criminal  himfelf, 
or  of  the  crime  committed  by  him,  m.ay  juftify  us 
in  not  exercifing  this  branch  of  mercy.  The  principal 
circumftance  of  the  criminal  is  his  having  repeated  the 
offence  frequently,  after  he  has  been  punifhed  in  thefc 
lower  degrees  :  becaufe  this  is  an  evidence,  that  thefe 
(lighter  puniflmients  are  not  fufiicisnt  to  anfwer  the 
purpofes,  which  are  defigned  to  be  brought  about  by 
them.  His  having  repeated  the  offence  without  ever 
having  been  made  to  fufFer  for  it  at  all,  ought  however 
not  to  check  our  humanity  towards  him ;  fince  it  does^ 
not  then  appear,  that  flighter  punifliments  would  not 
have  amended  him,  if  they  had  been  tryed. 

The  principal  circumftances  of  the  crime,  which 
will  juftlfy  us  in  not  being  fatisfyed  with  punifliing  in 
the  loweft  degree,  are  its  being  common  or  its  being 
obvious.  When  few  people  are  likely  to  follow  the 
criminals  example,  or  to  do  as  he  has  done  ;  we  have 
nothing  more  to  confider,  than  his  particular  cafe  :  he 
flands,  as   it  were,   alone  ;  and  if  we  have  reafon  to 
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hope,   that  the  {lighter  fort  of  penalties  may   correct 
what   is  amifs  in    his  difpofition,   we  need  proceed  no 
farther,  than  to  inflidt  fuch  flight  penalties.  But  when 
many  run  into  the  fame  crime,  and  cuftom  may  feem 
likely  to   eftablifli  the   practice    of  it,    if  care   is  not 
taken  to   prevent   it ;  there  is  the  greater  neceflity  for 
being  as  fevere,  as  juftice  will  allow  us  to  be,  in    order 
to  deter  others,  who  might  be  encouraged  to  offend,  if 
they  faw,  that  a  man  could  offend  either  with  impunity, 
or  at  the  expvmce  of  only  a  fmall  punifhment.     The 
facility  of  a  crime,  or  its  being  obvious  to   be    com- 
mitted, does  not  encreafe  the    guilt   of  it  :  there  is  no 
more  guiit  in  offending,   where   it  is   eafy,  than  where 
it    is    difficult;    nay    in    facl   the  facility   of   a    crime, 
coniidered  in  itfelf,  may  rather  feem  to  leflen,  than  to 
encreafe  the  guilt :  becaufe  he,  who  can  take  the  pains 
to  offend,  where  great  difficulties  are  in  his  way,    fhews 
a  ftronger  difpofition   to  offend,  than  he,  who  meets 
with  few  or  no   difficulties  to  oppofe  him.     But  the 
guilt  of  a  crime  being  duly  adjufted,  the  facility  of  it 
is  a  reafon,  why  we  fhould  carry  our  punifhment  of  it 
as  high  as  juftice  will  allow  of.     For  where  a   crime  is 
eafy  and  open,  it  is  more  hkely  to  be  committed,  than 
where  it   is  difficult.     And  if  we   punifh  in  order  to 
fecure   ourfelves,    primarily  indeed   againfl:  the    perfon 
ofFendincT,  but  fecondarily  againft   all  others  ;    there  is 
more  reafon  for  punifhing   with  all  juft  feverity,  where 
we  are  guarded  by  nothing,   but   the  fear  of  punifh- 
ment, than  where  we  are  guarded  by  the  very  difficul- 
ties, which  any  perfon    would  meet   with,   who  Ihould 
attempt  to  injure  us. 

We  may  obferve,  that  in  civil  fociety  lawmakers 
have  this  rule  in  view  ;  when  they  appoint  and  eftabhflx 
the  penalty  for  breaking  a  law.  As  the  mercy  of  an 
individual,   in  the  liberty  of  nature  fhews  itfelf  in  the 
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gentlenefs  of  the  penalty,  which  he  Infllcbs  ;  fo  the 
mercy  of  the  law  fhews  itfelf  in  the  gentlenefs  of  the 
penalty,  which  it  appoints.  And  it  is  ufual  for  civil 
laws  to  forbid  thofe  crimes,  which  are  the  moft  eafy  to 
be  committed,  under  higher  penalties,  than  thofe  of  the 
like  guilt,  which  are  not  to  be  committed  without 
.greater  difficulty.  The  mercy  of  feme  laws,  has  re- 
trained the  natural  licenfe  of  punifliing  theft  with 
death,  and  has  eftabliflied  the  penalty  of  ^reftitution 
with  encreaiTe,  where  the  theft  is  committed  in  the  day- 
time ;  or  with  flavery,  when  the  thief  has  not  where- 
withal to  make  fuch  an  ample  reftitution  as  is  required 
of  him.  But  in  the  night-time,  thofe  laws  leave  the 
thief  to  the  difcretion  of  the  perfon,  whom  he  robs  . 
that  fo,  where  it  is  more  eafy  to  offend  in  this  way 
the  perfon  offending  may  run  the  hazard  of  fuffering 
a  higher  penalty.  Stealing  cattle  from  the  pafture,  and 
ftealing  them  from  the  ftall,  are  crimes  of  much  the 
fame  guilt.  But  the  former  is  a  crime  more  ealily  com- 
mitted than  the  latter  :  and  upon  this  principle  the 
IVIofaic  law  punifhes  the  former  with  more  rigour,  and 
the  latter  with  more  clemency.  Five  oxen  are  to  be 
reftored  for  an  ox,  and  four  fheep  for  a  fheep,  in  one 
cafe  ;  but  a  double  reftitution  is  made  the  penalty  in 
the  other  cafe.  The  law  fays,  *^  '^If  a  man  {hall  fteal 
an  ox  or  a  fheep,  and  kill  it  or  fell  it,  he  fliall  reftore 
five  oxen  for  an  ox,  and  four  fheep  for  a  fheep.  If  a 
thief  be  found  breaking  up,  and  be  fmitten  that  he 
die,  there  fhall  be  no  blood  fhed  for  him.  If  the  fun 
be  rifen  upon  him,  there  fliall  be  blood  fhed  for  him  ; 
for  he  fhould  have  made  full  reftitution  :  if  he  have 
nothing,  then  he  fhall  be  fold  for  his  theft.  If  the  theft 
be  certainly  found  in  his  hand  alive,  whether  it  be  ox 
or  afs  or  fheep,  he  fhall  reftore  double."  The  fuppo- 
fition  of  his  being  found  breaking  up,    when,    if  the 
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theft  is  in  the  day-time,  only  a  double  reftitution  is  re- 
quired, flievvs  that  the  cattle  fo  ftolen  were  fuppofed  to 
be  in  fome  place  of  fecurity. 

What  has  been  here  faid  concerning  mercy  or  cle- 
mency is  applicable  only,  where  men  live  in  the  liberty 
and  equality  of  nature,  or  where  the  right  of  punifh- 
ing  is  every  mans  own,  fo  that  he  may  abate  the 
rigour  of  his  demands,  or  entirely  give  them  up,  at 
his  own  difcretion.  But  in  civil  fociety,  where  the 
mngiftrate  punifties,  he  exercifes  the  right  of  the  pub- 
lic. His  mercy  therefore  is  to  be  guided  by  what  he 
reafonably  prefumes  to  be  the  will  of  the  public,  and 
not  by  what  he  might  be  willing  to  do,  if  he  was  exerci- 
fing  only  his  own  private  right  of  punifhing. 

XIV.  As  we  have  here  had  occafion  to  mention  a 
punifliment  by  double  or  fourfold  or  five  fold  refti- 
tution, it  may  be  proper  for  us  to  ftop  a  while  in  order 
to  confider,  whether  in  the  liberty  of  nature  the  per- 
fon,  who  punifhes,  particularly  if  he  is  likewife  the 
perfon,  who  has  fufFered  by  the  crime,  has  any  right  to 
take  pofTeffion  of  the  criminals  goods,  or  acquires  any 
property  in  them,  in  confequence  of  the  right  to  punifh, 
beyond  what  is  fufficient  to  make  him  fatisf adlion  for 
fuch  damages,  as  he  has  fuftained.  In  civil  fociety 
punifhments  by  fines,  or  by  confifcation,  are  very  ufual ; 
and  in  fome  countries,  the  law  may  direct,  that  what 
is  thus  taken  from  the  criminal  fliall  go  to  the  fuf- 
ferer  :  as  we  find  the  Mofaic  law  provided  in  the  in- 
flances  juft  now  taken  notice  of. 

How  the  civil  magiftrate  comes  by  the  general 
power  of  punifliment,  and  how  he  comes  by  this  par- 
ticular power  over  the  criminals  goods,  will  be  the 
proper  fubjecl  of  fome  of  our  future  enquiries.  At 
prefent  we  are  only  to  enquire  how  a  criminals  goods 
are  afFeded  by  the  right  of  punifliing  in  the  liberty   or 
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equality  of  nature  ;  where  there  is  no  magiftrate,  in 
whom  the  exclufive  right  of  puniihing  is  vefted,  but 
this  right  belongs  promifcuouily  to  all. 

It  is  plane,    that  lofs   of  goods  may  bring  about  the 
ends  of  punifliment  feveral  ways.     Such  a   lofs  as  this, 
like  any  other  evil,  which  the   criminal  is  made  to  feel, 
mav  teach  him  to  behave  better  for  the  future,  for  fear 
of  fuffering  fuch  another  lofs,  if  he  has  flill  any  thing 
left  to  lofe.     "Where  many  of  his  goods  are  taken  from 
him,   fo  as  to  reduce  him  to  a  low  condition  ;    he   will 
have  fewer    opportunities  of  offending,    than  he  had, 
whilfl   he    had    enough   to  maintain   him  in  idlenefs. 
And    thefe  opportuities     will     be     more    particularly 
leiTened,  if  his  riches,   whilft  he  had  them,  were  either 
the  principal  motives  to  his  crime,  or  the  chief  inftru- 
ments  that  helped   him    or  gave    him  the  power   to 
commit  it.     Since  then  the  ends  of  punifhing  may  thus 
be  anfwered  by  deprivation  of  goods  ;    if  we  have  any 
right  to  make  a  criminal   fuffer   at   all    for  thefe  ends, 
we  muft  have  the  fame  right  to  make   him  fuffer  in  his 
goods,  as  to  make  him  fuffer  diredlly  or  immediately  in 
his  perfon. 

But  the  great  queftion  is,  when  the  criminal  is 
deprived  of  his  goods,  who  has  the  property  in  them  ? 
They  cannot  naturally  pafs  to  his  children  or  relations, 
if  inheritance  is  not  a  right  of  the  law  of  nature.  Nay, 
though  inheritance  was  fuppofed  to  be  natural,  or 
though  it  had  in  a  ftate  of  nature  been  introduced  or 
eftablifhed  by  general  confent ;  yet  even  then  his  child- 
ren or  relations  could  not,  in  virtue  of  fuch  a  right, 
claim  to  inherit  the  goods,  which  he  lofes.  For  inheri- 
tance is  not  a  right  to  claim  property  in  fuch  things,  as 
belonged  to  the  anceftor,  whenever  his  property  in 
them  ceafes  ;  it  is  only  a  right  to  claim  property  in  fuch 
things,   as  he  leaves  the  heirs  in  poffeflion  of,    when 
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his  own  property  ceafes  by  death.  So  that  before  his 
death,  there  can  be  no  claim  of  inheritance  upon  any  of 
his  goods  j  and  at  his  death  there  can  be  no  claim  of 
inheritance  upon  fuch  of  his  goods,  as  he  does  not  leave 
them  in  pofTeflion  of.  And  he  certainly  no  more  leaves 
them  in  poireilion  of  thofe  goods,  which  he  has  been 
juftly  deprived  of  in  his  life-time,  than  he  does  of  thofe, 
which  he  has  fold,  or  given  away. 

As  the  heirs  of  the  criminal  have  no-  claim  to  fuch 
goods,  as  he  lofes  in  the  way  of  punifhment  ;  fo  nei- 
ther has  the  injured  perfon  any,  confidered  merely  as 
the  injured  perfon.  He  has  indeed  a  right  to  fo  much, 
of  the  criminals  goods,  as  will  make  him  amends  for 
the  damage,  which  he  has  fuffered  :  but  no  reafon  can 
be  given,  why  he  fliould  have  a  right  to  more  ;  unleis 
fome  pofitive  law  has  given  him  fuch  a  right.  The 
ends  which  juftify  punifhment,  will  by  no  means  ex- 
tend his  claim  any  farther  than  this.  The  criminal,  by 
fuffering  in  his  goods,  may  be  difcouraged  or  prevent- 
ed from  offending  again  :  but  a  defign  to  difcourage 
or  prevent  him  from  offending  again  can  be  no  ground 
for  that  perfon,  whom  he  has  injured  by  offending  once, 
to  claim  property  in  the  goods,  which  he  is  deprived 
of.  The  ends  of  punifhment  may  be  anfwered  by  tak- 
ing the  criminals  goods  from  him  :  but  thefe  ends  do 
not  require,  that  the  property,  which  he  lofes,  fhould 
be  vefted  in  the  perfon,  whom  he  has  injured. 

The  perfon,  who  punifhes,  whether  it  is  the  fame, 
that  has  been  injured,  or  any  one  elfe,  feems  moft 
likely  to  have,  or  rather  to  acquire,  a  right  in  fuch 
goods  :  not  becaufe  he  is  at  the  trouble  of  punifhing  •, 
but  becaufe,  when  he  deprives  the  criminal  of  his  pro- 
perty in  them,  he  has  the  faireft  opportunity  of  being 
the  firft  occupant.  The  perfon,  who  undertakes  to 
punifh   a   criminal,    has  anotlier   opportunity,   beiide^ 
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tliis,  OjF  acquiring  a  right  in  the  cdminals  goods.  Moft 
of  the  evils,  which  the  criminal  can  fuffer  in  his  per- 
ibn,  may  be  eftimated  in  money  or  in  goods  ;  and  he 
p'obably  would  willingly  fubmit  to  lofe  as  much 
money,  or  as  many  of  his  goods,  as  would  make  the 
evil,  which  he  fhould  feel  by  fuch  lofs,  equal  or  nearly 
equal  to  the  evil  of  fome  other  punifhment.  Suppofe 
for  inftance  the  punifher  might  imprifon  him,  and  he 
would  readily  give  a  fum  of  money  rather  than  lofc 
his  liberty :  in  this  cafe  by  his  own  voluntary  a6l  he 
might  give  the  punifher  a  certain  fum  of  money,  In 
order  to  redeem  himfelf  from  imprifonment ;  that  is, 
he  might  chufe  to  bear  one  fort  of  punifhment,  rather 
than  another  :  and,  in  confideration  of  the  punifhers 
being  willing  to  change  the  fort  of  punifhment,  he 
might  make  over  his  right  to  that  fum  of  money,  or 
to  any  other  of  his  goods  of  the  fame  value. 

After  a  number  of  men  have  originally  acquired  a 
general  property,  as  a  coUedlive  body,  in  all  fuch  things, 
as  are  diflributed  afterwards  by  that  body  amongft  the 
particular  members  of  it,  and  fo  become  the  private 
property  of  each  individual,  to  whom  they  are  thus 
diftributed  and  afHgned  ;  we  may,  notwithftanding  this, 
fuppofe  each  individual  in  refpe£l  of  punifliment  to  be 
ftiil  in  a  ftate  of  nature  ;  that  is,  we  may  fuppofe  the 
right  of  punifliing  to  belong  promifcuoufly  to  each  of 
them.  Whoever  in  thefe  circumftances  puniflied  a  cri- 
minal with  lofs  of  goods,  could  have  no  right  to  thefe 
goods,  unlefs  by  way  of  commutation.  If  nothing  has 
palTed  between  the  punifher  and  the  criminal,  except 
that  the  former  has  merely  deprived  the  latter  of  his 
goods ;  fuch  good-s  have  then  no  particular  owner  :  and 
if  the  punifher  could  claim  them  at  all,  he  muft  claim 
them  at  the  firfl  occupant.  But  where  a  right  of 
general   property   in   the   public    or    cohesive    body 
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6btalns  ;  fuch  goods,  as  have  no  particular  owner,  do 
not  ceafe  to  have  any  owner  at  all  *,  they  revert  to  the 
public  or  colle<5live  body,  and  are  not   fo   in  common, 
as  that  any  one,  who  pleafes,  may  lawfully  feize  them 
for  his  own,  and   acquire  property  in  them    by  fuch 
occupancy.  Suppofe  fuch  a  collective  body  of  men  to 
have  approached  a  little  nearer  to  the  forms  and    infti- 
tutions  of  civil  fociety,  and   to  have  made   over  their 
general  property  to  fome  one  or  more   particular   per- 
fons :  then   as    all  goods,  which  have  no  other  owner, 
fo  thofe  amongft  the  reft,  which  a  criminal  is    deprived 
of  in  the   way  of  punifliment,  will   become   the  pro- 
perty of  fuch  perfon  or  perfons ;  that  is,  in  the  more 
common    way  of  fpeaking,    the  goods   of  a    criminal 
will,  as  a  punifliment  for  what  he  has  done,  be  forfeit- 
ed to  him    or  them  ;  when  deprivation  of  goods  is  the 
proper  punifliment  of  his  crime,  and  any  one  thinks 
fit  to  inflict  that  punifliment. 
Acce{£o'         XV.    We  have  feen,    that  juftice  will  allow  us   to 
crime         punifli  the  perfon,   who  commits  a  crime  :     but  it  may 
punifh-       ^^Y[  be  aflied,    whether  we  can,    conflftently  with   the 
fame  juftice,     punifli   any  others    befides   him.    ^  This 
queftion  relates  to  two  forts  of  perfons  ;    to  fuch  as  are 
parties  in  a  crime,    though  they  are  not  the  immediate 
doers  of  it;    and  to  fuch,    as  have  neither  done  the 
criminal  a6t,  nor  are  any  ways  concerned  in  it. 

As  to  the  firft  fort  of  perfons,  thofe,  who  are  parties 
in  the  crime  ;  they  are  planely  liable  to  punifliment ; 
not  for  the  guilt  of  another  man,  but  for  their  own 
guilt  j  not  becaufe  a  criminal  a6l  has  been  done  by 
fome  one  elfe,  but  becaufe  they  had  a  Ihare  or  were 
acceftbries  in  what  that  other  perfon  has  done.  The 
fevcral  ways,  by  which  we  may  fo  far  make  ourfelves 
parties  in  doing  an  injury,  as  to  become  parties 
likewife  in  the  obligation  to  make  fatisfadion  for  the 
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damages  arifing  from  that  injury,  have  been  already 
explaned.  By  the  fame  ways  a  man  may  make  himfelf 
Co  far  a  party  in  a  crime,  which  another  commits,  as 
to  be  juftly  liable  to  be  puniflied  for  it.  They,  who 
command  a  crime,  who  confent  to  it,  when  without 
their  confent  it  could  not  have  been  committed,  who 
affift  the  immediate  a6lor  in  committing  it,  or  who 
prote£l  him,  after  it  is  committed  ;  they,  who  are  in 
ftri£l  juftice  obliged  to  forbid  the  crime,  and  do  not 
forbid  it,  who  are  in  like  manner  obliged  to  ailift  the 
fuftcrer,  and  wilfully  neglect  to  affift  him ;  they,  who 
advife,  or  encourage,  or  countenance,  what  is  done  ; 
and  they,  who  ought  to  dilTuade  the  crime,  but  do 
not  difTuade  it,  or  who  ought  to  make  it  known,  but 
conceal  it ;  any  of  thefe  are  parties  in  it,  or  accelTories 
to  it :  and  if  they  have  fuch  a  flaare  in  it,  as  evidences 
any  evil  difpofition,    they  become  liable  to  punifliment. 

It  is  however  to  be  obferved,  that  a  man  may  be  fo 
far  accefTory  to  a  crime,  as  to  be  obliged  to  make  good 
the  damage  arifing  from  it,  without  being  liable  to 
fhare  in  the  punifliment  due  to  the  guilt  of  it.  Every 
negledl  of  juftice,  though  in  the  ilighteft  inftances, 
obliges  him  to  make  reparation  :  becaufe  juftice,  even 
in  the  flighteft  inftances,  is  what  all  mankind  may  claim 
of  him.  Bat  punifliment  is  inflicted  to  correct  a  bad 
difpofition,  or  to  prevent  it  from  breaking  out  into 
■future  a(5ts  of  injuftice  :  and  it  is  very  poflible,  that 
through  inadvertance,  or  by  accident,  a  man  may  be 
the  occafion  of  harm  to  others  in  the  lower  inftances, 
without  having  fuch  a  bad  difpofition,  as  to  ftand  in 
need  either  of  correction  or  reftraint. 

In  punilhing  a  criminal  and  his  accefTories  ;  when 
they,  by  whofe  authority  or  at-whofe  inftigation  he 
committed  the  crime,  can  be  found  out,  and  are  in 
our  power ;    it  is  generally  thought  reafonable,    that 
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#e  tKbul^  be  more   ready  to  tnitigate  or  to  remit  his 
punifliment  thail  th-irs.     The  crime  is  fuppofed  to  he- 
gin  from  them ;     ahd  tve  are  willing  to  hope,    that  un- 
Icfs   they  had '  commanded   or   inftigHte'd    him   to   db 
what  he  has  done,    the   facl  might  never  have  been 
committed.     But  certainly  this  rule  will  in  many  cafes 
be  a  very  improper  one.     He,  who  is  under  the  ftrorigeft 
temptation  to  commit  a  crime,  has  the  leaft  guilt;    and 
"whether  we  confider  him  as  an  objedl  of  our  mercy  or 
not,    yet  in  point  of  juftice  he  deferves  the  leaft  punifh- 
ment.     Now  it  frequently  happens,    that  his  provoca- 
tion,   from  whom  the  crime  begins,    is  much  greater 
than  his,    who  carries   it  into  execution.      I  may  have 
provoked  a  man  by  fome  extreme  ill  ufage,   which  puts 
him  upon  hiring  an  alTaffin  to  murder  me  :    the   guilt 
of  the  alTaflin  who  is  prevailed  upon  by  a  fmall  reward  to 
commit  the  fa£l,  is  plainly  the  greater  of  the  two  :  for 
he  who  can  be  brought  fo  eafily  to  commit  a  crime,  muft 
have  a  worfe  and  a  more  dangerous  difpofition  of  mind^ 
than  he,  who  does  not  appear  likely  to  have  thought  of 
committing  it,  if  he  had  not  been  under  the  influence  of  a 
great  provocation. 

who^havc       ■^^^*  ^^^^  principles   already  eftablilhed,   concern- 
no    (ha  e    ing  the  ends  and  the  right  of  pUnifhing,    will  fufficient-^ 
crime,  not  ly  prove  that   they,    who  are  no  ways  concerned  in  4' 
punifli-       crime,  cannot  with  any  appearance  of  juftice  be  punifh- 
ed  for  it.     If  punifhment  Is  juftifiable    upon   no   othef 
principle,  but    a  defign  of  correcting   or  reftraining   a' 
difpofition  to  hurt  mankind  ;    then    where    there  is  n6 
crime   to  evidence    fuch   a  difpofition,   that    is,     vvhei*e 
there  is  no  guilt,  there  can  be  no  juftice  In  inflidling  ptiW» 
ifhment. 

We  do  not  indeed  maintain,  that'no  punifhment  cian 
be  juftly  inflicted  upon  a  criminal,  which  fhall,  in  any 
manner  or  by  any  accident 'whatfoever,  'afte<^  an  inno- 

«  Grot.  ibid.  §  IX.  X.  XI.  XII. 
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cent  perfon.      Mankind  are  fo  connefted  with  one  ano- 
ther, that,  if  this  was  a  true  principle,  it  would  be  al- 
moft  impoffible  to  punifli  a  criminal  at  all :    for  there 
is  fcarce  any  punifliment,   which  can  be   inflicted,    but 
what,  by  fome  accident  or  other,  will  in  its  confequences 
affedl  other  perfons,  befides  him,  upon  whom  it  is  in- 
iiidted.     No  one  is  fo  much  a  folitary  individual,    as  to 
be,   in  all  refpe^ts,  quite  detached  from  the  reft  of  his 
fpecies  :   either  our  interefts  are  mixed  with  the  interefts 
of  others,   or  at  leaft  there  are  fome,  with  whom  we  are 
connected  by  ties  of  afFedlion.     The  death  of  a  parent 
will  commonly  hurt  his  children  ;  both  upon  account  of 
the  intereft,   which  they  had  in  his  life,   and  upon   ac- 
count of  the  afFedlion,   which  they  had   for  his  perfon. 
He  cannot  be  maimed  or  imprifoned  without  their  feel- 
ing it :   they  lofe  at  leaft  that  pleafure,   which  they  en- 
joyed from  his  company  or  his  welfare,  and  are  perhaps 
deprived  of  that  maintenance,  which  they  received  from 
his  labour.     Even  any  corporal  pain,  though   he  is  the 
immediate  fufFerer,  afFedls  them  :   it  is  a  pain  to  them, 
that  he  fhould  be  hurt :  and  what  is  a  difgrace  to  him, 
IS,  however  we  may  reafon    about  it,  a  difgrace  to  his 
family  in  the  opinion  of  the  world.     Where  a  man  is 
not  attached  to  others  by  natural  afFe«flion,  he  has  many 
other  connedlions,  which  will  extend  the  confequences 
of  his  punifhment  to  them.     If  he  is  in  debt,   and  has 
no  way  of  fatisfying  his  creditors,  but  either  by  his  la- 
bour,  or  by  his  going  on  in  fome  gainful  employment, 
which  he  had  entered  into,  and   which  they  perhaps 
had  hazarded  their  money  upon  ;    his  death,  or  his  im- 
prifonment,  or  his  banifliment,  will  be  a  lofs  to  them. 
if  he  is  a  flave,  his  mafter  will  be  a  fufferer ;  if  he  is  a 
mafter,  his  dependents  will  be  fufFerers  ;   when  any  of 
the  higher  punifliraents  are  inflidled  upon  him.     But  the 
lofles  or  evils,  which  any  of  thefe  innocent  perfons  un- 
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dergo,  in  confcquence  of  a  criiniriuls  punifliment,  is  not 
a  punilhmcnt  to  them.     Tiiey  fuffer  indeed  ;    but    they 
mull  look  upon  what   they  f'ufler  as  a  natural  misfor- 
tune,  which  was  brought  upon  them,    not   dire£Vly,  by 
.the  defign  of  thofe,   who  inflict  the  puniihment,    but  in 
confequence  only  of   th^ir   accidental  connections   with 
the  criminal,    upon   whom  it  is  inflicted.      All  puniih- 
ment may  indeed  he  conlidered  as  fome   lofs  to  them, 
who  fuffer   it :     but  then  all  lofs  is  not  on  the  contrary 
to  be  confidered  as   a  punifliment.       Whatever  lofs  we 
deugnedly  and  directly  bring  upon  a  man,     if  we  do  it 
upon  account  of  fome  crime,  that  he  has  committed,   it 
is  a  punifliment ;    if  we  do  it  without  any  previous  crime, 
it  is  an  injury.     Nay  even  fuch  lofs,    as  we  bring  upon  a 
man  in  confequence  of  Vv'hat  we  do,   is  an  injury  ;    if  the 
a<il  from  whence  this  lofs  arifes  is  an  unlawful  one.     But 
the  lofs,    which  an  innocent  perfon  fuiFers  by  the  punifh- 
ment  of  a  criminal  upon  account  of  the  accidental  con- 
nection,   that  there  is  between  fucli  perfon  and  the  cri- 
minal,   is  not  either  of  thcfe  forts.       It  is  not  diredlly 
or   deflgnedly  brought  upon  him  :    nor    is  it    the  confe- 
quence of  any  a£t,   which  is  in  itfelf  unlawful.     He  fuf- 
fers  it  in  confequence  only  of  our  doing  what,   in  refped: 
of  the  criminal,    we  had  a  right  to  do. 

What  has  been  already  faid  may  help  to  clear  up  the 
queftion,  whether  a  criminal  may  juftly  be  deprived  of 
his  goods,  fince  they  are  by  this  means  prevented  from 
defcending  to  his  children,  notwithftanding  thefe.chil- 
dren  have  no  fhare  at  all  in  the  ^-luilt  of  his  crimes.  This 
punifliment  is,  in  this  refpect,  no  more  exceptionable 
than  any  other  punifliment  would  be  :  flnce,  as  we  have 
feen,  in  almofl  every  other  fort  of  punifliment,  his  chil- 
dren and  all  others,  who  are  connected  with  him,  mufl: 
in  fome  degree  or  other  fuffer  with  him.  And  upon 
the   fame  principles,    that  we  jultify  any  other   fort  of 
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punirhment,  we  111^3:^  jiifl if v  this,  in  wliich  the  lofs  fuf- 
fered  by  the  children  is  not  directly  or  dellgnedly  brought 
upon  them,  but  only  in  conlcquence  of  our  doing  an  act 
in  itfelf  lawful. 

I  am  aware  however,  that  this  explanation  of  tlie 
matter  is  open  to  an  objsiftion.  It  may  be  ?.i]ced,  whe- 
ther in  calling  the  a6V  a  lawful  one,  which  is  attended 
with  this  confeqnence,  we  do  not  take  the  point  in  quef- 
tion  for  granted  ?  The  lofs,  which  the  chdldrcn  fiiOain, 
though  we  do  not  think  fit  to  call  it  1  puniihment,  may 
yet  be  an  injury  :  as  all  loffes  are,  which  any  innocent 
perfon  fufFers  in  confequence  of  our  doing,  what  we 
ought  in  juftice  not  to  do.  And  to  fay,  that  our  act  of 
punifhing  a  criminal,  by  deprivation  of  goods,  is  in  itfelf 
a  lawful  one,  is  taking  it  for  granted,  that  the  a6t  is 
lawful,  notwithftanding  the  certain  confequence  of  it  is, 
that  an  innocent  perfon  will  be  hurt  by  it.  However, 
this  objection  is  not  a  very  formidable  one  :  for  when 
we  fay,  that  the  act  is  in  itfelf  a  lawful  one,  we  confi- 
der  it  as  detached  from  this  confjquence.  In  the  firft 
place  we  may  affirm,  what  has  been  proved  already, 
that  it  is  lawful  to  punifli  a  criminal.  And  in  the  next 
place,  we  may  affirm,  that  if  a  criminal  was  a  folitary 
individual,  who  had  no  children  and  no  relations  at  all, 
'''^  to  whom  his  goods  would  defcend  at  his  deatli ;  it 
v/ould  be  lawful  to  punilh  him  by  deprivation  of  goods. 
And  if  the  a6t  is  lawful  thus  far  •,  the  confequences, 
which  are  not  directly  deligned  by  him,  who  does  it, 
but  follow  by  the  accidental  conne<51:ion  between  the 
criminal  and  his  relations,  are  not  chargeable  upon  him, 
as  an  injury  to  thofe  relations. 

Children  have  a  right  to  maintenance  from  their  pa- 
rents ;   they  have  a  right  likewife  to  the  pleafure,   which 
they  receive  from  the  company,   the  fafety,   and  the  wel-. 
fare  of  their  parents.     Now  there  is  fcarce  any  fort  of  pu- 
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nifliment,    but  what  will  in  fomc  degree  or  other  affecl 
the  children,  when  it  is  inflicted  upon  the  parent.     And 
yet  we  never  hear  the  fame  complaints  about  the  injury, 
which  is  done  to  the  children,  by  punifliing  the  parent 
in  any  other  way,  that  are  ufually  made  about  the  pu- 
nifhing  of  him  by  deprivation   of  goods.     Every  one 
feems   to   be  aware   in   other    inftances,  that  the  lofs 
fuftained  by  the  child  is  accidental,   and   that  the  view 
of  what  it  muft  fufFer,  by  the    punifhmeni  of  its  pa- 
rent, is   not  fufficient  to  make  fuch  punifhment  unjuft.' 
Though  in  fa6t  the  lofs,  which  is  fuffered  by  the  child 
in  other  inftances,  affedls  what   may  with  more  pro- 
priety be  looked  upon  as  its  right,  than  the  lofs  which 
it  fuffers  in  the  inftance  of  taking  away  the   parents 
goods.     For  the  child  has  no  more   than  an  expe^a- 
tion  of  fucceeding  to  his  goods  ;  and  this    expectation 
depends  upon  the  condition  of  his  keeping,  thofe  goods,- 
till  he  dies.     So  that  by  depriving  the  parent  of  his 
goods,   inftcad  of  taking  away  any  right  from  the  chil- 
dren, we  only  intercept  the  condition,  without  which 
they  can  have  no  right  at  all  to  them.     ^  PuffendorfF, 
after  he   had  come  to' this  conclufion,  goes  on   to  ob- 
fervc,  that  it  was  however,  as  Buchanan  calls  it,  a  truly 
unjuft  and  barbarous  law,  which  was  made  by  Mogal- 
dus  King  of  Scotland,  that  all  the  goods  of  condemned 
criminals,  were  to  be  forfeited  to  the  crown,  excluding 
their  wives  and  children  from  any  part  of  them.  If  he 
does  not  ufe  the  word  unjujl  in  its  ftridl  and  proper 
fenfe,  it  will  be  eafy  to  reconcile  what  he  here  fays  with 
his  former  conclufion.  For  though  the  rigour  of  juftice 
will  allow  of  this  ;  yet  it  might  ftill  be  his  opinion,  that 
tendernefs  and  humanity  would  perfuade  us  to  let  the 
wife  and  children  of  the  criminal  enjoy,  if  not. the  whole, 
yet  however  fome  part  of  his  goods. 
<^^.  VIII.  Chap.  HI.  §XXXI. 
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But  perhaps  he  had  in  his  mind  another  objeftion  to 
fti,ch  a  law  as  this;  an  objection,. which  does  not  feem 
to  have  been  much  attended  to.  Though  deprivation 
of  goods  may  be  juftifyed,  evpn  againft  any  fuppofed 
injury  to  the  children  of  the.  criminal ;  when  this  is  the 
only  punifhment,  which  he  is  made  to  fuffer  ;  yet  it  is 
ftill  a  queftion,  whether  he  may  be  punifhed  by  death 
and  by  deprivation  of  goods  too  ?  All  the  reafons,  upon 
which  the  juftice  of  punifhment  is  fupported,  are  fatis- 
fyed  by  the  death  of  the  criminal.  He  is  eiFedlually 
prevented  from  offending  again,  when  his  life  is  taken 
from  him.  And  as  we  fhewed  before,  upon  this  prin- 
oiple,  that  all  unneceiTary  torture,  that  is,  all  pain,  which 
might  have  been  avoided  in  putting  the  criminal  to 
death,  is  an  injury  to  him  ;  fo  here  it  may  be  aiked, 
whether  the  accumulated  punifhment  of  death  and  de- 
privation of  goods  is  not  upon  the  fame  account  to  be 
looked  upon  as  an  injury  ? 

If  this  was  the  whole  of  the  objedtion  ;  we  might 
caiily  reply,  that  deprivation  of  goods  added  to  death 
is  not  like  unnecefTary  torture  added  to  it.  The  crimi- 
nal feels  the  unncefTary  torture  ;  and  becaufe  he  is  then 
capable  of  feeling  it,  he  is  likewife  capable  of  being 
injured  by  it.  But  deprivation  of  goods  is  more  like 
expofmg  or  mangling  his  body,  after  it  is  become  in- 
fenfible :  if  jt  is  at  all  to  be  called  taking  his  goods 
from  him,  it  is  taking  them  from  him,  after  he  has  no 
longer  any  occafion  for  them,  and  can  no  longer  feel 
the  lofs  of  them. 

But  here  the  cafe  of  the  children  i*eturns,  and  gives  new 
force  to  the  objeclion.  If  they  have  a  claim  to  inherit 
what  their  father  dies  pofTefTed  of;  'then  to  feize  upon 
the  goods  of  the  father  at  his  death,  though  it  is  no 
injury  to  him,  will  be  an  injury  to  them  :  becaufe  in 
this  cafe  feizing  his  goods  is  not  merely  intercepting 
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the  condition,  upon  which  the  children  had  a  daim  to 
them  ;  it  is  taking  the  goods  away  in  oppoiition  to 
their  claim. 

Shall  we  fay,  that  it  is  of  great  ufe  for  men  to  have 
a  punifhment  of  this  fort  before  their  eyes  :  fmce  though 
they  might  be  hardy  enough  to  offend,  where  they 
themfelves  are  to  fuffer.  alone  j  yet  their  afFe6lion  for 
their  children  will  probably  prevent  them  from  ofiendi' 
ing,  where  they  forefee,  that  if  they  do  offend,  thefe 
children  muft  fuffer  with  them?  But  when  we  are  en- 
quiring about  the  juflice  of  inflicling  punifhment,  af- 
ter a  crime  is  over  ;  it  is  nothing  to  the  purpofe  to  give 
an  anfwer  drawn  from  the  expediency  of  threatning  a 
puniOiment  before  the  crime  is  committed.  It  might  be 
of  great  ufe  to  threaten,  that  if  a  man  committed  fuch 
or  fuch  a  crime,  his  children  fliould  be  tortured  or  be 
put  to  death  before  his  eyes  ;  and  doubtlefs  to  inflidt  a 
punifhment  of  this  fort  in  fome  inflances,  might  be  of 
great  ufe  in  preventing  others  from  offending.  But  the 
expediency  of  fuch  a  proceeding  would  never  fliew  the 
juftice  of  it.  However  juft  it  might  be,  in  refpe£l  of 
the  parent,  who  upon  account  of  his  crime  is  made. to 
fuffer  the  anguifli  of  fo  horrid  a  ipeftacle  -,  yet  certain- 
ly it  never  could  be  thought  juft,  in  refpe<St  of  the  chil- 
dren, who  are  thus  made  to  fuffer  torture  or  death, 
notwithflanding  they  are  clear  from  the  guilt  of  their 
parents  crime. 

Shall  we  fay,  that  inheritance  is  an  inftituted  right  ; 
and  that  confequently,  in  a  ftate  of  natural  liberty,  no 
injury  is  done  to  the  children  in  cutting  them  off  from 
inheritance ;  becaufe  they  had  no  right  to  claim  it ; 
and  that  in  a  ftate  of  civil  fociety,  thofe,  who  inftitute 
the  right  of  inheritance,  may  model  it  as  they  pleafe, 
and  may  convey  the  goods  of  the  father  to  his  chil- 
dren,   upon  fuch  conditions,    as  feem   to   them  to  be 
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moft  convenient.  They  may  therefore,  in  view  to  the 
expediency  of  fuch  eftabliftiment,  appoint,  that,  where 
the  father  has  been  guilty  of  fuch  or  fuch  crimes,  all 
inheritance  as  derived  from  or  through  him  fhall  be 
cut  off;  and  then,  in  confequence  of  this  eftablifh- 
ment,  what,  in  the  firft  inftance  was  expedient  only, 
becomes  juft :  the  child  is  not  injured  by  this  bar  of 
his  claim  to  inherit ;  becaufe  if  the  fame  laws,  from 
which  this  bar  arifes,  had  not  given  him  a  claim  to 
inherit,  he  would  have  had  no  fuch  claim  at  all. 
This  anfwer  may  be  a  fatisfadtory  one,  where  the 
children  have  no  right  to  the  goods  of  their  parents 
but  by  inteftate  fucceffion.  But  it  is  plainly  an  infuf- 
ficient  anfwer  j  if  the  parent,  or  other  anceftor,  has  been 
careful  enough  to  make  a  will.  For  however  inheri- 
tance  in  inteftate  fucceffion  may  be  the  creature  of  civil 
inftitution  ;   inheritance  by  will  is  coeval  with  property. 

Shall  we  fay  therefore,    that  property  itfelf   and   all 

the  incidents  of  it,  the  power  of  making  a  will  amongft 

the  reft,   is  the  effed  of  civil  inftitution  ?    This  would 

be  faying  what  cannot  well  be  proved  to  be  univerfally 

true. 

.  But  where  property  is  conlidered  as  acquired  in  the 
grofs,  and  as  derived  from  the  public  to  the  individuals, 
in  whom  feparate  or  private  property  is  vefted  ;  the 
public  might  certainly  make  the  grant  of  it  to  fuch  in- 
dividuals upon  fuch  terms  and  under  fuch  conditions, 
as  feemed  to  be  moft  expedient,  or  moft  conducive  to 
the  common  good. 

But  even  then  it  is  to  be  remembered,  that  a  gene- 
ral grant  of  property  to  the  individuals  can  never  be 
underftood  to  be  any  bar  to  their  difpoling  of  their 
"goods  by  will;  unlefs  this  limitation  is  particularly  men- 
,tioned.  For  as  the  right  to  difpofe  of  our  goods  by 
.will  is  naturally  incidental  to  property  ;  whoever  grants 
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tHe  one,    docs  at  the  fame  time  grant  the  other  ;   if  no 
cxprefs  condition  is  annexed,  which  may  prevent  it. 

Upon  the  whole  then  wc  may  come  to  thefe  eonclu- 
fions.  Where  a  criminal  is  punifhed  with  death,  fiip- 
pofing  inheritance  in  inteftate  fucceffion  to  be  the  crea- 
ture of  civil  conftitution,  the  children,  or  other  relations 
of  fuch  criminal,  have  no  claim  to  his  goods,  in  the  li- 
berty of  nature ;  and  confequently  deprivation  of  goods 
can  have  no  injuffice  in  it.  It  cannot  be  unjuft  ih  re- 
{pefl:  of  the  criminal ;  becaufe,  after  he  is  dead,  he  does 
not  feel  the  lofs  of  them.  And  it  cannot  be  ui^juft  in 
refpeiSl:  of  the  children  ;  becaufe  in  refpedt  of  them  it 
is  not  properly  deprivation  ;  it  does  not  take  from  them 
any  thing,  which  they  had  a  right  to ;  it  only  prevents 
them  from  poflefling  what  did  not  belong  to  them,  any 
more  than  to  any  other  perfbn.  -—  But  though  inherit- 
ance in  inteftate  fucceffion  is  fuppofed  to  be  intro* 
duced  by  civil  fociety,  and  to  be  eftabliflied  by  pofitive 
laws  5  yet  inheritance  by  will  is  incidental  to  property 
and  coeval  with  it :  and  confequently,  where  a  criminal 
is  punifhed  with  death  in  the  liberty  of  nature,  who- 
ever claims  his  goods  by  will  would  be  injured,  if  they 
were  hindered  from  fucceeding  to  them.  ^—  And  though 
we  condder  civil  fociety  as  in  its  infancy,  which  is  the 
cafe  where  a  body  of  men  have  the  property  of  lands  in 
grofs,  and  individuals  derive  their  private  property  from 
the  grant  of  fuch  body  ;  yet  this  principle  would  not  be 
fufficient  to  juftify  depriving  the  heir  of  a  claim  under 
the  will  of  the  anceftor ;  unlefs  where  it  was  otherwife 
provided  by  fome  exprefs  conditions'annexed  to  the  grant. 

However  we  are  to  obferve  farther,  that  in  civfl 
fociety  the  eftablifhed  laws,  to  which,  as  we  fhall  fei 
hereafter,  all  the  fubjefls  confent,  either  niediately  dr 
immediately,  operate  in  the  fame  manner  with  fuch  ex- 
prefs conditions.      Whether   thofe  conditi6ns  are  made 
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at  firft,  or  are  Introduced  with  confcnt  of  parties  after- 
wards j  there  is  no  injury  on  the  fide  of  the  communi- 
ty, which  makes  ufe  of  them,  as  a  reftraint  upon  the 
behaviour  of  the  fubjed^s.  So  that  in  civil  fociety,  by 
virtue  of  the  laws,  the  power  of  making  a  will  may, 
confiftently  with  juftice,  be  taken  away  from  criminals, 
who  are  punilhed  capitally. 

There  is  another  cafe,  in  which  luch  perfons,  as  are 
innocent  of  a  crime,  feem  to  be  puniflied  for  it  j  and 
that  is  where  the  guilt  of  the  criminal  is  the  remote 
caufe,  but  fome  a<Sl  of  their  own  is  the  immediate  caafe 
o,f  the  evil,  which  they  fufi'cr  He,  that  engages  ether 
for  the  appearance  of  a  crimiaal,  whep  he  (hall  be  cab- 
led upon,  or  for  his  future  g.rjd  behaviour,  ixcom-s 
anfwerable  for  fuch  appearance  or  fucii  behaviour,  and 
makes  himfelf  liable  to  undergo  the  penalrv,  un  !er 
which  he  engaged  for  either.  The  guilt  of  the  criminal 
arifing  from  fome  crime  formerly  committed,  which 
made  him  liable  to  be  called  upon,  in  one  inftance,  or 
his  guilt  arifing  from  fome  future  mlfbehaviour,  in 
the  other  infl:ancc,  is  the  remote  caufe,  which  fubje(5ls 
the  fponfor  to  undergo  what  he  voluntary  engaged  to 
undergo,  upon  condition  the  criminal  failed  of  appear- 
ing, or  of  behaving  well.  But  the  immediate  caufe,  which 
involves  the  fponfor  in  the  obligation  to  undergo  fuch 
evil,  is  his  own  voluntary  a<Sl  of  engaging  under  this 
condition. 

It  is  evident,  that  what  the  fponfor  fuffers  is  owing 
to  his  own  voluntary  a6l,  and  not  to  the  guilt  of  the 
criminal ;  becaufe  the  meafure  of  what  he  is  to  fuffer  is 
determined  by  his  own  engagement  and  not  by  the  o- 
thcr's  guilt.  Whatever  may  be  the  guilt  of  the  crimi- 
nal ;  this  confideration  does  not  affe<n:  the  fponfor  : 
what  he  is  to  undergo  is  neither  more  nor  Ms,  than  he 
voluntarily  engaged  to  undergo.     Upon   thii  account  it 
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is,  tlwt  he,  who  thus  gives  fecurity  for  another  cannot 
forfl^it  his  life,  as  a  penalty  ;  when  the  conditions,  that 
he  engaged  for,  are  not  made  good.  He  cannot  for- 
feit his  life,  becaufe  he  can  forfeit  no  more,  than  he  had 
pawned  or  pledged  as  a  fecurity:  and  he  can  pledge 
nothing,  but  what  he  has  a  right  to  difpofe  of.  Now 
a  man's  life  is  not  his  own  to  difpofe  of  :  and  confe- 
quently,  as  he  cannot  pledge  it  in  fecurity,  he  cannot 
forfeit  it  ;  when  the  conditions,  which  he  engaged  for, 
fail  of  being  performed.  The  ancients  feem  to  have 
been  of  anotlur  opinion  :  the  fponfor  might  in  their 
judgment  futF^r  capitally.  And  there  is  a  plain  reafon 
why  they  might  be  of  this  opinion,  notwithflanding 
they  acted  upon  the  principle  here  laid  down,  that  the 
fponfor  futfers  immediately  on  account  of  his  own  en- 
gagement, and  not  on  account  of  the  criminal's  guilt  ; 
and  ccnfeqiiently,  that  he  can  forfeit  no  more  than  he 
pledges,  and  can  pledge  no  more,  than  he  has  a  right 
to  difpofe  of.  For  in  the  mean  time  they  looked  upon 
every  man  to  be  abfolute  mafter  of  his  own  life,  not 
only  to  l<;?ep  or  preferve  it,  but  to  difpofe  of  it  too,  as 
he  plcafed.  Tliey  allo«v  the  fponfor  therefore,  if  he 
thought  fit,  to  pur  himfelf  in  all  refpecls  into  the  place 
of  the  criminal,  fo  as  to  fubjecl  himfelf  to  fufFer  ca- 
pitcdly  ;  if  it  appeared  upon  enquiry,  that  the  criminal 
deferved  fo  to  fufFer. 
Oli!i{!atuMi        XVII.  -  We   have   already  had    occaiion  to   obferve, 

to    punifh-  .  .  .     ^,      , 

niMit  does  that  the  children  or  heirs  of  a  criminal  cannot  jultly  be 

"''^     Z'^""  puniflied,    upon   accouiit  of  the   ouilt  of  their  parent  or 
ccnd  fr6m    r  '       r  o  ... 

thcanccft-  anceftor  ;    provided    they  have  no   ihare  in   this   guilt. 

?^  ^°  It  may  not  be  amifs,  before  we  leave  this  fubjeft,  to 
take  notice  of  the  reafon,  why  the  obligation  to  un- 
dergo punifhment  does  not,  like  fome  other  obliga- 
tions, defcend  from  the  anceftor  to  the  heir.  Guilt, 
or  a  difpofition  to  do  harm,  is  a  perfonal  quality  ; 
and   confequcntly  the  obligation,   which  arifcs  from  it, 

g  Grotlus  ibid.      §  XiX. 


I 


C-  XIX.  NATURAL      LAW.  449,. 


\ 


muft  be  merely  perfonal.  As  the  guilt  is  in  the  per^ 
fon  and  not  in  the  goods  -,  the  heir,  to  whom  tliofe 
goods  defcend,  receives  them  vrithout  tlvat  obligation 
of  puniOimcnt,  which  the  anceRor  was  under.  But 
though  the  heir  ftands  clear  of  the  puniihment  itfjlf, 
that  is,  though  if  the  punilhment  was  not  inllicled,  or 
at  leaft  was  not  fettled  and  determined,  before  the  dc.uh 
of  the  anceftor,  the  heir  will  naturally  not  be  liable  to 
it;  yet  if  it  was  inflicted,  or  however  was  fixed,  before 
his  death,  the  heir  will  in  confequence  be  atfccied  by 
it,  as  far  as  it  affe^ls  the  goods  of  hia  ance(\or.  For 
the  heir  can  receive  thefe  goods  in  no  other  condition, 
than  the  ance'\or  leaves  them  :  fo  that  if  any  fine  or 
any  forfeiture  has  diminiflied  them,  he  can  claim  no 
more  than  the  remainder  :  or  if  the  fine  or  forfeiture 
has  been  fettled  in  the  anccftors  life-time  ;  though  the 
one  has  not  been  a6fually  paid,  nor  the  other  actually 
feizcd  on  ;  they  are  due  from  the  goods  of  the  anceftor  ; 
the  obligation  no  longer  refts  upon  his  perfon,  but  is 
extended  to  his  property.  Confequently  the  heir,  to 
whom  fuch  property  defcends,  receives  it  charged 
with  this  obligation,  arid  is  bound  to  give  up  what  h* 
can  have  no  claim  to,    b^caufe  his  anceftor  had  none. 

In  explaining  this  matter  I  have  fuppofed  the  heir 
to  be  aft'e;^l:ed  by  the  confequence  of  the  anceftors  pu- 
nifhment,  not  only  when  the  puaiihment  of  a  fine  or 
a  forfeiture  has  been  a6f  ually  inflicted  before  the  ancef- 
tor happens  to  die,  as  where  the  one  is  affually  paid 
and  the  other  actually  feized  upon  ;  but  likewife  when 
fuch  punifliment  has  been  fettled  and  determined, 
though  it  has  not  been  adfually  inflidled.  But  in  the 
liberty  of  nature  this  latter  fuppoiition  cannot  well  take 
place  :  for  where  there  is  no  common  judge  to  decree 
the  fine  or  forfeiture,  they  cannot  eafily  be  fettled  and 
determined  any  otherwife  than  by  an  a<5fual  payment 
of    the    former,     or  an    actual   feizu^-e   of     the  latter. 
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It  may  indeed  pollibly  be  otherwife  ;  the  puniflier  and 
the  criminal  m.iy  by  mutual  agreement  have  fettled 
this  matter  :  and  then  the  fuppofition  will  take  place, 
even  in  the  liberty  of  nature.  Though  the  criminal 
has  not  actually  been  deprived  of  the  pofleffion  of  fucli 
goods,  as  he  had  agreed  to  give  up  in  the  way  of  puniih- 
nicnt,  or  rather  in  the  place  of  other  punifhment,  vet 
the  obligation  ariiing  from  his  crime  is,  by  fuch  agree- 
ment extended  beyond  his  perfon,  and  afFe<^s  his 
goods. 

This  may  frequently  happen  in  a  ftate  of  civil  fociety. 
After  the  magiftrate  has  decreed  the  fine  or  forfeiture, 
whether  the  criminal  directly  agrees  to  it  or  not,  they  be- 
come due,  fo  as  to  affe«5l  his  goods,  and  to  make  the  heir 
anfwerable  ;  if  it  (hould  happen,  that  the  fentencc  is  not 
put  in  execution  before  the  anceftors  death. 
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CHAP.     XIX. 

Of  War. 

I.  Wary  what  it  is.  II.  Private  war  what.  III.  War  is 
naturally  lawful.  IV.  Who  may  lawfully  engage  in 
making  war. 

I.  "T"]|TAR  ''  is  a  contention  by  force.  When  we  call   War  what 

VV      war  a  contention,  we  muft  not  be  undei-rtood  '^  "* 
to  ufe  this  word  in  fo  reftrained  a  fenfe  as  to  mean  by 
it  only  the  adt  of  contending.     Nations   are  faid   to   be 
at  war  with  one  another,   not    only  when   their  armies 
are  engaged,   fo  as  to  be  in  the  very  ad  of  contending  ^ 
but  likewife  when  they  have  any   matter   of  controvei  fy 
or  difpute  fubfifting  between  them,   which  they  are  de- 
termined to  decide  by  the   ufe  of   force,   and    have  de- 
clared by  words,  or  fhewn  by  certain  a£lIons,   that  they 
are   determined  to  decide    it.     War    therefore,    in   the- 
common  ufe  of  the  word,   figniiics  not  only  an  adt  but 
a  ftate  or  condition.     And  upon  this  account  the    word 
contention,   in  this   definition  of  war,    is   to    be  under- 
ftood  to   fignify  the   ftate  or  condition  of  thofe,    who> 
though  they  are  not  adlually  making  ufe  of  force,    have 
fome  matter  of  difpute  fubfifting  between   them,  which 
can  be  decided  by  no  other  means,  and   who  are  there- 
fore determined  to  take  every   fair  opportunity  of  ufmg 
thefe  means  for  the  decifion  of  it. 

II.  *  If  this  is  the  notion  of  war  ;  it  is  plain  that  there      Pf'vafe 

♦  '  war   wiiat. 

may  be  war,  in  the  liberty  of  nature,  before  the  iijfti- 
tution  of  fuch  civil  focieties,  as  we  call  nations.  War  of 
this  fort  is  private  war  :  bccaufe  antecedently  to  the 
forming  civil  focieties  or  bodies  politic,  which  bodies 
are  called  public  perfons,  the  parties  concerned  in  wiir 
^  Grotlufc  Lib.  I.Cip    I.  >  »».  *  Grot.  ibid. 
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miift  be  private  perfons.  Even  after  fuch  public  perfons 
are  forme  J,  the  right  of  private  war  is  only  abridged, 
and  is  not  wholly  taken  away  -,  as  will  be  fhewn  in  its 
proper  place. 

Our  principal  enquiries  at  prefent  are  contained  with- 
in a  narrow  compafs  :  they  are  only  thefe  two  ;  firft 
whether,  in  the  liberty  of  nature,  individuals  may  law- 
fully make  war  upon  one  another  ;  and  fccondly,  fup- 
poling  {k\c\\  war  to  be  lawful,  who  arc  the  peribns  that 
may  lawfully  engage  in  it. 
V'ar  Is  na-  HI.  '^  What  has  been  proved  already,  concerning 
[^'"i  y  the  right  of  defence,  the  right  of  recovering  repara- 
tion for  damages  done,  and  the  right  of  inflidling  pun- 
ifhment,  will  ferve  to  fhew,  that  an  injury  willjuftify 
men  in  making  vSz  of  force,  both  before  and  after  it 
is  committed.  An  Injury  julVifies  the  ufe  of  force,  be- 
fore it  is  committed  ;  in  order  to  guard  againft  it :  and 
it  juitifies  a  like  ufe  of  force,  after  it  is  committed  ;  in 
order  either  to  recover  what  is  loft  by  it,  or  to  hinder 
him,  who  has  done  it,  from  doing  the  like  again.  Now 
the  ufe  of  force  is  war  :  and  confequently  the  law  of 
nature,  fince  it  allows  the  ufe  of  force  for  any  of  thefe 
purpofes,  allows  of  war. 

Vv'"ho  may       IV.  '    Though  the  war,  which  we  arc  now  fpeaking 

em/aVc^in  ^^>  '^  ^'^^  ^^^'  of  individuals  againft  each  other;  yet 
"^^''^'^R  the  law  of  nature  does  not  hinder  any  number  of  indi- 
viduals from  taking  part  in  it.  The  perfon,  whofc 
intereft  is  immediatelv  concerned,  either  to  defend 
liimfelf  and  his  property,  or  to  recover  reparation  of 
damages,  or  to  inilicl  punliliment,  is  not  the  ordy 
perfon,  who  may  lawfully  make  ufe  of  forc€  for  his 
own  fecurity.  This  has  been  proved  already  in  the  in- 
flance  of  infiiifiing  punifhment.  For  as  the  right  of 
doing  tliis  belongs  promifcuoufly  to  all,  who  may  fuf- 
fer  by  the  criminal,  if  he  is  not  reftrained  ;  any  num- 

*^  Gtotius  Lib    I.  Cap.  11.  5  I.  •  Grot.   Lib.  I.  Cap.   V. 
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ber  of  pcrfons,  where  any  one  or  iome  few  of  them 
have  not  force  fufticient  to  inflict  the  punifliment,  may 
join  their  force  together  for  this  purpofe  :  wl.at  is 
lawful  to  each  of  them  feparately  is  equally  lawful  to 
all  of  them,  when  they  arc  thus  united.  In  refpect 
likewife  of  defence  or  of  reparation,  though  it  is  more 
particularly  the  intereft  of  him,  who  is  in  danger  of 
fuffering,  or  who  a6lually  has  fufFered,  to  guard  again  ft 
the  injury  in  one  cafe,  or  to  enforce  the  demand  of  re- 
paration in  the  other  cafe  ;  yet  where  he  is  engaged  in 
fuch  a  lawful  act,  as  either  that  of  defending  himfelf, 
or  that  of  recovering  damages,  no  rule  of  juftice  can 
forbid  or  reftrain  others  from  giving  him  their  aflift"- 
ance.  Nay  where  his  fufferings  are  likely  to  be  very 
great,  or  have  been  very  great  already,  and  his  own 
abilities,  either  to  ward  off  the  evil,  which  threatens 
him,  or  to  redrefs  it,  after  it  is  over,  are  but  fmall  ; 
benevolence  would  rather  perfuade  thofe,  who  have 
an  opportunity  of  being  ferviceable  to  him,  not  to 
refufe  or  withhold  what  help  they  are  able  to  give  him. 
From  hence  it  appears,  that  war  is  lawful  to  two 
forts  of  perfons  ;  either  to  him,  whofe  intereft  is  im- 
m;::diately  concerned,  or  to  them,  who  voluntarily  give 
him  affiftance. 

But  there  is  ftill  a  third  fort,  concerning  whom  it 
may  be  enquired,  how  far  they  may  lav/fully  engage 
in  a  war  :  and  thefe  are  fuch,  as  have  no  intereft  in 
the  ocv-afion  of  it,  and,  if  they  were  left  to  chufe  for 
theml'elves,  would  take  no  part  in  it  ;  but  being  un- 
der the  authority  of  him,  whofe  intereft  is  immediate, 
ly  concerned,  they  are  commanded  by  him  to  give 
thejxrinftancc.  The  cafe  of  fuch  peribns,  as  thefe, 
will  come  more  particularly  under  our  confideration 
in  the  feconJ  part  of  this  work,  when  we  are  to  en- 
quire   into    the    effed    of  civil   jurlftlicllon    upon    our 
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natural  rights.  Only  we  may  here  obferve,  by  the 
way,  that  as  a  fon,  who  continues  in  his  fathers  family, 
or  a  fervant,  who  has  bound  himfclf  by  agreement 
for  this  purpofc,  is  obliged  to  obey  the  lawful  com- 
mands of  the  father  or  the  mafter  ;  the  confequence 
is,  that  when  fuch  father  or  mafter  undertakes  a  law- 
ful war,  the  fon  or  the  fervant  may  lawfully  affift  him, 
and  are  indeed  obliged  to  affift  him,  if  he  commands 
them. 
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Of  Slavery. 

I.  PerfeEf  defpotifm  and  perfeEi  Jlavery  ivhat.  II.  Diffe- 
rence betiueen  defpotifm  and  parental  poiuer.  III.  No 
man  is  naturally  a  jlave,  1 V.  Caufes  of  Jlavery* 
V.  Limitations  of  defpotifm.  VI.  Slavery  how  the  confe- 
quence  of  jujl  war.  VII.  Children  of  faves,  why  they 
follow  the  condition  of  their  mother, 

I.  >"  •^  Rotias,  in  defining  perfefl  flavery,  calls  it  an  Per^edt 

\jyr  obligation  to  give  all  our  labour  for  a  fupply  an/per."^ 
of  the  bare  necefTaries  of  life.  ^^^^ 

Cavery 

But  the  common  notion  of  perfefl  flavery  docs  not  what. 
feem  to  be  fully  expreiTed  in  this  definition  of  it.  We 
ufiially  underftand  the  mafter  or  owner  to  have,  noj 
only  a  right  to  dire<Sl  fuch  actions  of  the  flave  as  may 
properly  be  called  labour,  but  a  right  likewifc  to  direiSt 
ail  his  other  actions.  And  from  this  right,  to  dire^ 
all  the  aclions  of  the  flave,  there  arifes  a  right  by  gifc 
or  fale  to  difpofe  of  the  flaves  perfon  j  that  is,  to  trans- 
fer the  power  over  him.  For  the  flave,  being  fuppofed 
under  the  abfolute  authority  and  direction  of  his  mafter, 
muft,  in  confequence,  be  obliged  to  fubmit  to  the 
authority  and  dire<Stion  of  another,  whenever  his  pre- 
fent  mafter  is  pleafed  to  order  that  it  fhall  be  fo. 

Perfedl  defpotifm  feems   therefore   in    the  common 
notion  of  it,    to  be  an  alienable  right  to  diredt  all  the 
actions  of  another.     And  confequently   perfe^^  flavery 
is  an  obligation  to  fubmit  to  be  thus  directed. 

VOL.1.  3M 

«n  L.  1!.  C.V.  §  XXVII. 
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Difference       II.  The   different   ends,  to  which  the  power   of  a 

between  n  j      i  r 

dcfpotifm  mailer  and  the  power  or  a  parent  are  dire^ed,  will 
and  pa-  fufficiently  diftinguifh  them  from  one  another  :  though 
power.  both  of  them  abfolute ;  and  though  one  of  thera 
extends  to  all  the  actions  of  the  child,  as  the  other 
extends  to  all  the  actions  of  the  flave.  The  good 
of  the  child  is  the  end,  to  which  the  authority  of 
the  parent  over  the  child  is  directed :  and  the  good 
of  the  maftcr  is  the  end,  to  which  the  authority 
of  the  mafter  over  the  flave  is  directed.  The  parent 
has  no  r'ght  to  command  the  child,  but  in  view 
to  the  benefit  of  the  child  itfelf ;  the  mafter  has  a 
right  to  command  the  flave  to  do  fuch  a£lions,  as  are 
for  the  mafters  benefit :  fo  that  however  the  flave  may 
find  h's  account  in  obeying  his  mafter*s  commands,  this 
is  merely  accidental ;  fince  the  mafters  right  to  give  thefe 
commands  has  another  purpofe  principally  in  view. 

But  though  the  mafter's  power  is  not  directed  to  the 
fame  end,  and  confequently  is  not  tempered  by  the 
fame  limitations  with  parental  authority,  yet  it  is  fub- 
jedb  to  feveral  other  limitations.  We  fliall  befl:  under- 
stand what  thefe  limitations  are,  after  we  have  con-f 
fidered  the  original  of  the  mafter's  power  and  the  flaves 
fubjedtion. 

III.  Though  it  may  be  poffible  for  a  man  to  be  a 
tlons  of  fl^ve  from  his  birth ;  yet  no  man  is  naturally  a  flave. 
defpotifm  Xhey  who  are  flaves  from  their  birth,  muft  have  been 
made  fuch  by  fome  accident,  whith  happened  before 
they  were  born  ;  fiavery  is  by  no  means  their  natural  con- 
dition. Nature  has  indeed  made  a  difference  between  the 
parts  and  capacities  of  mankind  :  fome  are  better  able  t<% 
judge  for  themfelves,  and  to  purfue  their  own  good, 
than  others :  but  though  this  difference  of  parts  and 
capacities  may  have  made  it  more  convenient  for  fome 
to  be  dirc^ed,    and  for  others  to  dirccl ;    yst  it  cannot 
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poflibly  be  looked  upon  as  a  fuificlent  reafon,  why  the 
former  fhould  be  flaves,  and  the  latter  be  their  abfolute 
mailers.  Thofe,  who  ftand  in  nied  of  the  direction  of 
other  men,  and  are  willing  to  have  recourfc  to  fuch 
dire<5lion,  ftand  in  need  of  it  for  their  own  benefit, 
and  are  led  to  have  recourfe  to  it  by  the  hopes  of 
advancing  that  benefit.  But  flavery  is  an  obligation 
upon  a  man  to  be  dire<Sted  in  his  a<5lions,  in  view  to 
their  benefit,  who  dire£t  him  :  it  cannot  therefore  be 
founded  in  that  difference  of  parts  or  abilities,  which 
makes  it  convenient  for  him  to  have  recourfe  to  their 
direflion,  in  view  to  his  own  benefit. 

*5"  'As  men  are  naturally  endowed  with  different  degrees 
of  under/landing  and  judgment ;  fo  are  they  likewife 
naturally  pofTcired  of  fuch  different  degrees  of  bodily 
ftrength,  as  will  make  it  pofSble  for  one  man,  who  is 
ftronger,  to  fubdue  another,  who  is  weaker,  and  force 
him  to  obedience.  But  whatever  fuperiority  in  bodily 
ftfength  we  may  be  born  to,  though  it  gives  us  the 
phyfical  power,  it  does  not  give  us  the  right,  of  com- 
pelling another  to  obey  us.  The  weak  man's  mind  and 
his  body,  and  confequently  all  the  faculties  of  his  mind, 
fuch  as  his  judgment  and  his  will,  and  likewife  all  the 
powers  of  his  body,  are  as  much  as  his  own,  as  if  nature 
had  given  him  greater  fVrength,  and  enabled  him  to 
make  a  more  effe<Slual  f^ruggle  in  his  own  defence.  We 
•cannot  therefore  claim  a  right  to  didlate  to  him,  nor 
can  we  a£^,  as  if  we  had  a  right  of  forcing  him,  againfl 
his  inclination,  to  purfue  our  intereft  in  fuch  manner  as 
we  fliail  direct,  without  doing  him  an  injury,  without 
doing  violence  to  that  judgment  and  will  of  his  mind, 
and  to  thofe  adive  powers  of  his  body,  which  nature  has 
made  his  own. 

Children  are  born  in   a   natural  fubje<5lIon   to  their 
parents.     But   this  fubjeelion,  has  been  (hewn  already 
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to  be,  in  its  own  nature,  very  different  from.flavery. 
And  ?s  it  is  diftinguifhcd  from  flavery  by  its  nature, 
fo  likewifc  it  is  by  its  duration.  The  mafter's  power 
over  the  fl^ve  is  perpetual  :  the  parent's  authority  over 
the  child  ceafes  ;  when  the  child  is  able  to  think  and 
to  ac>  for  itrelf. 

But  if  neither  fuperior  underflanding,  nor  fuperior 
fbrength,  nor  parentnal  authority,  is  a  natural  foundation 
of  defpotifm  ;  we  may  fafely  conclude,  that  no  man  is 
naturally  a  flave  :  for  there  does  not  appear  any  other 
condition  of  human  nature,  which  can  poliibls  be 
imagined  to  give  one  man  fuch  an  abfolute  right  over 
another,  as  is  implyed  in  the  notion  of  defpotifm. 

We  may  form  a  general  argument  to  fliew,  that 
nature  gives  no  man  a  juft  title  to  defpotifm,-  upon  the 
principles  already  made  ufe  of  to  fhew,  that  no  juft 
title  to  it  can  arife  from  a.  fuperiority  in  bodily  ftrength. 
If  nature  has  made  any  thing  a  man^s  own,  his  mind 
and  his  body  are  fo.  At  leaft  it  is  evident,  that  what- 
ever right  one  man  has  in  his  rrsiind  and  body,  another 
man  mufb  have  the  fame  right  in  his  ;  that  is,  as  far 
as  we  can  judge  from  any  appearance  in  nature,  each 
man  has  an  equal  right  in  his  own  mind  and  body  re- 
fpeciilvely.  But  no  man's  min  i  and  boay  can  be  his 
own,  unlefs  the  faculties  of  both,  that  is,  his  judg- 
ment, his  will,  and  his  powers  of  acting  are  fo»  Now 
he,  who  Jias  a  right  in  his  faculties  of  judging  of 
chufmg  and  of  a6iing,  is  no  Have.  And  fince  nature, 
which  gave  every  man  a  right  in  his  own  mind  and 
body,  gave  him  a  right  hkewife  to  thefe  faculties  ;  the 
confequence  is,  that  nature  has  not  placed  any  man  in 
a  flate  of  flavery, 

*.         ■  ■  ■ 

5ilavcry  IV.  But  flavery,  though  it  is   not  the  natural  flate 

confc-         of  any  man,   may  be  introd.uced  confiftently  with   the 
^!ft  w^r^    law  of  nature.     Firft  j  a  man  may  come  into  a  Aate  gf 
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fiavery    through  the  a6l  of  his  parents,     the  law  of  na- 
ture obliges  the  parent  to   maintain  their  child.  Eut  it 
Is  poflible  for  them  to  be  in  fo  low  a  condition,    as  to  be 
abfolutely  unable  to  difcharge  this   duty  in   their  own 
perfon,  and  to  be  under  a  necefiity  either  of  fuftering 
the  child   to  perifli,  or  of  procuring  fome   other  perfon 
to  difcharge  it  for  them.  In  thefe  circumftances,  if  civij 
laws  had  made    no   better    proviiion,  the  law  of  nature 
ftems   to  allow  them  rather    to  put  the   child  into  the 
hands    of  any  one,  who    would    upon    his    ov/n   terms 
vinaertake  to  preferve  its  life,    than  to  fufFer  it  to  ps  rifli 
for  want  of  common  necciTaries.     Nature  indeed  gavi? 
the  parent   authority  over    the    child    in  view   to    the 
child's  benefit  :   and  he,  who  undertakes  to  maintain  it 
and  bring  it   up,  upon  condition  of  its   being  his  flave, 
has  his  own  benefit  principally  in  view.  It   may  there- 
fore well  be  afked,  v;hether  the  parents  have   authority 
to  difpofe  of  the  child  upon  thefe  terms.     To  this  it 
may  be  anfwered,  that  the  parents,  through  want  and 
infirmity,     being  under    a     necefiity    of   leaving    their 
child   to  flarve,    or  of  accepting  thefe  conditions,  pro- 
vide   for    its  benefit,  as  well  as   they  can,  by   deliver- 
rng  it    up  to  any  perfon,  who  will  undertake  to   fubfift 
it  even  upon  the  condition  of  its  being  bound  to  adl  for 
his  benefit,  as  long  as  it  lives.     There  may  however  be 
a  farther  queftion,    how  it  is  poflible  for  the  temporary 
right  of    the  parent  over  the  child,    to  produce  a  per- 
petual right  in  the  mafter  over  it  as  a  flave.      And   un- 
doubtedly,  if  there  was  no  other  caufe  of  the   maftei^ 
power  befides  the   parents  a£i:,  the   flavery  of  the  child 
would  ceafe,    v»^hen  it  comes  to  years   of  difcretion.  As 
the    authority   of  the    parent  ceafes  at   that   age,    the 
power  of  the  mafl:er,   if  it  was  derived  folely  from  thaj 
authority,  could  fubfift  no  longer.  But  the  itiafler  tindep-* 
takes  fi-om  the  firll  tp-  maintain  the  child,  in  view  to  his 
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own  benefit ;  and  confequently  its  maintenance  is  not  to 
be  confidered  as  a  bounty  beftowed  upon  it  by  the  maf*. 
ter.  If  then  he  does  not  give  the  child  its  maintenance, 
the  child  muft  be  his  debtor  for  fuch  maintenance  : 
and,  upon  account  of  this  debt,  he  claims  a  right  to 
direct  its  future  acSlions  for  his  own  benefit.  Nor  will 
the  labour  of  the  child,  after  it  is  grown  up,  difcharge 
this  debt,  fo  as  to  redeem  it  from  flavery  :  becaufc 
its  future  labour  will  be  due  to  its  mafter  for  its  future 
fubfiftence :  and  the  original  debt  will  upon  this  ac- 
count flill  remain  unfatisfied.  This  original  debt  may 
indeed  be  greater,  than  what  arifes  from  barely  main- 
taining the  child,  whilft:  it  was  unable  to  work  :  for  as 
the  parents,  though  they  were  under  a  ncceflity  of 
difpoiing  of  their  child  to  fome  one,  were  at  liberty 
to  difpofe  of  it  to  whom  they  pleafed  ;  the  mafter  may 
have  given  them  money  to  engage  them  to  let  him 
liave  the  child,  rather  than  any  other  perfon.  And 
whatever  he  has  thus  paid  to  the  parents  is  to  be 
placed  to  the  child^^s  account,  and  becomes  a  part  of 
the  debt,  which  it  owes  to  the  mafter. 

We  mayobferve  by  the  way,  that  when  we  fpeak 
of  parents  felling  their  child  into  flavery,  nothing 
more  can  be  meant  by  it,  than  that  the  purchafer, 
as  we  call  him,  gives  the  parents  fome  valuable  conflder- 
ation  to  engage  them  to  let  him  rather  than  any 
other  perfon,  acquire  a  right  to  the  fervice  of  the 
child,  by  maintaining  it  in  its  infancy,  whilft  it  is  una- 
ble to  earn  its  own  living.  For  certainly  as  the  child  is 
not  a  (lave  to  its  parents,  they  can  have  no  immediate 
right  of  making  it  a  flave  to  any  one  elfe :  nor  can 
they,  properly  fpcaking,  fo  fell  it,  as  that  the  purchafer 
fhall  immediately  by  their  a<Sl  acquire  a  right  to  direct 
all  the  a£lions  of  the  child  for  his  own  benefit. 


eXX.  NATURAL       LAW. 

Secondly ;  flavcry  may  arife  from  a  man's  own  con- 
fent.  As  the  law  of  nature  allows  him  to  give  another  a 
temporary  right  to  dire<5t  him  in  fome  of  his  anions  by 
contrail  or  agreement ;  fo  it  will  be  difficult,  if  not  im- 
poffible,  to  prove,  that  the  fame  law  does  not  allow  him 
to  make  this  right  perpetual,  and  to  extend  it  to  all  his 
a(5tions.  It  is  not  very  material  to  enquire  whether  any 
perfon  has  ever  confented  thus  to  part  with  his  liberty  : 
we  are  rather  concerned  to  know  what  may  be  done 
of  right,  than  what  has  been  done  in  faft.  And  as 
every  right,  which  a  man  is  pofTefled  of,  may  be 
alienated,  if  no  law  forbids  him  to  alienate  it ;  wc 
may  venture  to  conclude,  that  his  liberty  is  alienable, 
in  whole  as  well  as  in  part,  unlefs  fome  law  of  nature 
could  be  produced,  which,  though  it  allows  him  in 
numberlefs  inftances  to  let  out  his  fervice  for  hire,  yet 
forbids  him  to  make  a  flave  of  himfelf.  It  may  per- 
haps be  urged,  that  defpotifm  implies  a  right  to  dif* 
pofe  of  the  life  of  the  flave  at  pleafure,  and  to  com- 
pel him  to  do  fuch  actions  as  the  law  of  nature  for- 
bids ;  and  that  confequently,  as  no  man  has  a  right  to 
difpofe  of  his  own  life,  or  to  do  what  is  unlawful,  h-Q 
cannot  give  any  one  elfe  fuch  an  authority  over  him, 
as  is  implied  in  the  notion  of  defpotifm.  But  the  ready 
way  of  anfwering  this  objection  is  to  deny  the  firft 
principle,  that  it  proceeds  upon.  Defpotifm  doc5  not 
imply  a  right  either  to  difpofe  of  the  flave's  life  at 
pleafure,  -  or  to  compel  him  to  do  what  the  law  of 
nature  forbids.  And  the  reafon  why  it  docs  not  im- 
ply fuch  a  right,  is  the  fame  which  the  objedlors 
here  give  :  no  man  is  at  liberty  to  difpofe  of  his  own 
life  at  pleafure,  or  to  acl  contrary  to  the  law  of  nature ; 
and  confequently  no  man  can  put  his  life  into  the  arbi- 
trary difpofal  of  any  one  elfe,  or  fubjedl  himfelf  to  be 
compelled  to  do  v.-iiat  the  law  of  nature  forbids.     But 
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though  a  man  cannot  alienate  a  liberty,  which  he  has 
not,  it  does  not  follow,  that  he  cannot  alienate  a  lib- 
berty  which  he  has.  And  he  who  has  alienated  all  the 
liberty,  which  he  has,  toibme  other  perfon,  oiakes  him- 
felf  a  flave  ;  whilft  he,  to  whom  it  is  fo  alienated,  ac- 
quires fuch  an  abfolute  authority,  as  we  call  defpotifm. 

Thirdly  ;    flaverv   may   arife    from     damages   done  > 
where  the   perfon    who   did   it,  has    no   other    way  oi^ 
making  reparation.     The  obligation  to  make  reparation 
operates  like  a  debt,  and  gives  the   creditor  a  right  to 
direft  all  the  a£lions  of  him,  who  has  done  the  damage, 
to  his   own  benefit ;  if  this  is   the   only  way,  in  which 
he   can    obtain    fatisfadtion    for   the   damage    fuftained. 
But  fuppofe    the   debtor's  labour  will  be   of  no  ufe  to 
the  creditor,  yet  the  obligation  to  make  reparation  will 
ftill   fubfift  :  and  if  this  obligation  can   be  fatisfied  in 
any  other  way,  either  in  whole  or  in  part,  the  creditor 
has  a  right   to   demand  fuch  fatisfa(Slion.     Now  though 
the  debtor's  labour  would  be  of  no  fervice  to  the  cred- 
itor himfelf,  yet  it  may  be   ferviceable  to  feme  other 
perfon.   Who'  would   be  willing   to  pay  for  a   right  to 
demand    this   labour.     And   as   the  creditors  damages 
may,  at  leall  in  part,   be  repaired,    though  not  by  ufing 
the  debtor  as  his  own  flave,    yet   by  felling  him  for  a 
flave  to  the    perfon,    who   wants  him  ;    the  right    to 
demand  reparation  would  for  this  reafon  terminate  in 
a  right   fo  to  fell  the   debtor  ;  where   this   is  the  only 
way,  in  which  the  creditor  could  obtain  any  reparation. 
Fourthly  ;  flavery  may  be  produced   by  guilt,    con- 
fiftently  with  the  law  of  nature.     Amongft  the  other 
methods  of  reflraining  a  criminal  from  offending  again, 
this   is  one  :  he  will  have  few  opportunities  of  offen- 
ding, where   all  his   adlions  are  under  the  abfolute  au- 
thority and  control  of  another.  And  this  lofs  of  liberty 
may  be  either  temporary  or  perpetual,  according  as  the 
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guilt  of  the  criminal  deferves  a  lefs  or  a  greater  penal- 
ty. The  punifhment  of  a  criminal  may  likewife  end 
in  flavery,  where  the  guilt  is  fuch  as  to  deferve  death. 
They,  who  are  to  punifli  him,  may,  if  they  find  it 
proper,  remit  the  rigour  of  the  penalty,  and  give  him 
his  life,  upon  condition  of  his  becoming  their  flave. 

V.   From   whichever  of  thefe   caufes  flavery  begins,  Limita- 
it  does   not  appear,    that  the  mafter,  merely  upon    ac-  ^efpotifni. 
count  of  that  right,    which   we   call   defpotifm,  has  a 
right  to  difpofe  of  the  flaves  life  at  pleafure. 

When  flavery  is  derived  from  the  acl  of  the  flaves 
parents ;  it  is  certain,  that  a6t  cannot  immediately  and 
in  itfelf,  give  the  mafter  any  arbitrary  right  over  the  life 
of  the  flave.  The  parents  themfelves  had  originally  no 
right  of  this  fort  :  and  they  cannot  give  a  right  to  ano- 
ther, which  they  themfelves  never  were  poflTeiTed  of. 
Perpetual  flavery,  where  the  parents  fell  the  child,  is 
produced  indeed,  as  we  have  juft  now  feen,  not  by  the 
immediate  a£t  of  the  parents,  but  by  the  debt,  which 
the  child  contrafts,  before  it  is  able  to  earn  its  liveli- 
hood. And  that  this  debt  cannot  give  the  mafter 
any  power  to  difpofe  of  the  flaves  hfe  at  pleafure, 
will  plainly  appear,  when  we  have  confldered  the 
efFe6l  of  flavery,  ariflng  from  damage  done  or  a  debt 
contracted. 

Secondly  ;  flavery,  ariflng  from  a  man's  own  con- 
fent,  gives  the  mafter  no  abfolute  power  over  the  Hfe 
of  the  flave.  The  flave  could  not  by  his  own  a£l  give 
the  mafter  any  pov^er,  which  he  himfelf  was  not  poflefl!^ 
ed  of;  and  no  man  has  a  right  to  difpofe  of  his  own  life 
at  pleafure. 

Thirdly  ;  though  damages  done  or  debts  contracSted, 
as  they  give  the  creditor  a  right  to  every  valuable  confi- 
deration  in  the  debtor's  power,  may  by  this  means  end 
in  flavery ;  yet  they  give  the  creditor  no  abfolute  right 
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over  the  life  of  the  debtor.     Flis  life  is  indeed  a  valuable 
confideration  to  himfelf :  if  he  lofes  it,  he  lofes  what  is  of 

'  the  greateft  value  to  him.  But  it  is  no  valuable  confide- 
ration to  the  creditor ;  that  is,  the  creditor  by  taking  it 
from  him  would  g^^fn  nothing.  The  law  of  nature  there- 
fore, nolwithftanding  it  gives  the  creditor  a  right  to  what- 
ever may  fatisfy  his  demand,  can  give  him  no  right  to 
the  life  of  his  debtor.  He  has  a  claim  to  whatever  he 
can  get  from  the  debtor,  which  may  be  beneficial  to 
himfelf,  till  his  damages  are  fully  repaired.  But  then  his 
claim  extends  no  farther :  it  does  not  extend  to  a  right 
of  taking  what  the  debtor  will  be  hurt  by  loiing  j  if  what 
is  fo  taken  will  not  help  towafds  making  him  amends  for 
the  damages,  which  he  has  fuliained.  One  might  here  afk, 
how  the  imprifonment  of  a  debtor,  for  no  ufe  or  purpofe 
whatfoever,  can  be  reconciled  to  the  law  of  nature. 
He  may  Indeed  lofe  his  liberty  by  being  confined  to  work 
for  the  benefit  of  his  creditor  :  becaufe  this  is  an  amends 
for  the  damages,  which  he  has  done,  or  for  the  debt, 
which  heowes.  But  thelofsof  hberty,ii  itis  merely  confine- 
ment in  apriron,is  no  more  a  fatisfa^lion  for  damages,  than 
the  lofs  of  life  would  be.  Where  men  live  in  civil  fociety, 
if  the  debt  by  the  inftituted  laws  of  the  fociety  will  not 
give  a  full  claim  upon  the  debtor^s  lands,  but  only  upon 

•  his  moveable  goods  ;  in  thefe  circumftances,  if  the  debt- 
or has  no  moveable  goods,  and  refufes  to  pay  out  of  his 
lands  what  he  owes  ;  imprifonment  may  be  a  very  proper 
way  to  bring  hiai  to  a  proper  fenfe  of  his  duty,  and  to 
make  him  willing  to  give  up  his  lands  in  payment.  But 
if  he  has  neither  lands  nor  moveable  goods  ;  fuch  imprif- 
onment feems  to  have  but  little  foundation  in  natural 
jufiice.  And  yet  in  a  country  where  flavery  is  unknown, 
and  imprifonment  for  debt  is  frequent,  the  prejudices 
that  men  have  been  brought  up  in,  v/ill  probably  make 
hem  wonder  to  hear,  that  flavery  is  a  more  natural  and 
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a  more  reafonable  confequence  of  damage,  or  of  debt, 
than  imprifonment. 

Fourthly  ;    if   llivery  is  the  punifliment  of  a  crime, 
which  deferves  no  higher  punifliment ;  the  power  01  the 
mafter  or  punifhjr  ftcps  here  :  it  would  be  unjufi:  to  in- 
fli6t  death,    where    tlie  proper    punifliment  is  flavery. 
The  mafter  therefore    has    in  this  cafe  no  ablolute  right 
over  the  life  of  the  flave.     Indeed  where  the  crime  de- 
ferves  capital  punifhment,  the  perfon,   who  iniii6ts  the 
puniflimAent,  has  in  the  firfk  inftance  a  right  over  the  cri- 
minal's life,  to  take  it  away,  if  he  pleaies.     But  if  he  has 
agreed  to  mitigate  the   punifliment,  by  changing  it  into 
flavery,  this  right  is  at  an  end  :   he  parts  with  this  right 
by  confenting  to  take  the  criminal  as  his  flave.     So  that 
even   in   this  cafe,  though  the  puniflier  had  originally  a 
right  over  the  hfe  of  the  criminal,    yet  the  mafter   will 
have  no  right  over  the  life  of  the  flave. 

It  is  no  obje6lion  to  what  is  here  advanced,  that  if 
a  flave  commits  a  capital  offonce,  his  mafter  will  have 
a  right  to  punifh  him  with  death.  This  right  belongs 
to  him  as  a  man,  and  not  as  the  mafter  of  the  flave. 
Any  one  has  the  fame  right  over  the  flave,  in  this  ref- 
pe61,  that  the  mafter  has  :  and  if  the  mafter  is  to  be 
employed,  rather  than  any  one  elfe,  in  infli»5ling  the 
punifliment  ;  it  is  only  becaufe  he  has  a  better  oppor- 
tunity of  doing  it,  than  any  one  elfe,  as  the  flave  is  in 
his  cuftody. 

We  need  not  be  particular  in  proving,  what  has 
been  mentioned  above,  that  defpotifm  gives  no  right 
to  the  mafter  of  compelling  the  flave  to  do  any  ad:, 
which  the  law  of  nature  forbids.  A  mans  own  con- 
fent,  the  obligation  to  repair  damages,  or  the  obliga- 
tion to  undergo  punifliment,  are  the  natural  occafions 
of  flavery  :  and  it  cannot  be  thought,  that  the  mafter 
can  derive  fuch  a  right  from  any  of  thefe   principles. 
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We  may  indeed  prove  by  a  general  argument,  that  it 
is  impoiTible  for  him  to  have  fuch  a  right.  The  law 
of  nature  cannot  allow  any  perfon  a  right  of  forcing 
another  to  difobey  its  own  precepts :  every  pretence 
therefore  of  the  niAitsr  to  fuch  a  right  is  inconfillent 
Vvith  the  law  of  nature. 

Perfect  ilavery  feems  in  its  own  nature  to  put  an 
end  to  property  ;  at  leaft  it  will  make  the  flaves  pro- 
perty worth  nothing.  For  if  he  is  bound  in  all  his 
actions  to  work  for  his  mafters  benefit,  if  the  mafter 
has  a  right  to  direct  him  to  this  purpofe  in  whatever 
he  does  *,  he  can  neither  keep,  nor  ufe,  nor  difpofe  of 
any  goods,  either  moveable  or  immoveable,  for  his 
own  benefit,  or  at  his  own  difcretion,  but  only  for  the 
benefit  and  at  the  difcretion  of  his  mafter. 

However,  if  his  mafler  has  allowed  him  to  have 
property ;  his  property  held  under  fuch  allowance  is 
not  rendered  precarious,  merely  by  his  being  a  flave. 
The  goods,  which  he  has  acquired,  are  as  much  his 
own  to  keep,  to  ufe,  and  to  difpofe  of,  as  if  he  had 
been  free.  In  efFecft  the  allowance  of  having  goods  of 
his  own  is  a  grant  of  fo  much  of  his  liberty  as  is  ne- 
cefTary  for  thefe  purpofes :  the  very  notion  of  his 
having  property  in  fuch  goods  implys,  that  he  has 
this  liberty  in  its  fuUefl  extent  ;  unlefs  the  mafler, 
when  he  allowed  him  to  have  goods  of  his  own,  has 
made  fome  exprefs  referve,    fo  as  to  abridge  this  liberty. 

The  confequence  of  this  is,  that,  when  the  flave 
dies,  he  may  give  his  goods  away  by  will ;  or  if  in- 
tefl:ate  fucceflion  has  been  received  in  the  place  where 
he  lives,  they  will  defcend  to  his  heir,  and  the  mafler 
will  have  no  claim  to  them  ;  unlefs  he  has  exprefsly 
taken  care  to  referve  fuch  a  claim.  It  may  happen  in- 
deed, that  his  children  are  flaves  ;  and  for  this  reafon 
are  unable  to  claim  either  under  his  will,    or  in  inteflate 
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fucceflion.  But  then  it  is  their  incapacity,  which  pre- 
vents them  from  claiming,  and  not  any  defedt  in  his 
right,  to  whom  the  goods  belonged. 

VL  From  what  has  been  faid  concern ing  the  origin  J^l^vcry 

. ,  ^*ow  th« 

of  flavery,    we  may  fee  in  what  manner  it  may  arife  from  confe- 

•    n  quence  of 

^  J^ft  ^^^^-  jult  war. 

It  is  lawful  to  make  ufe  of  force  either  to  recover 
fatisfa£tion  for  damages  fuftained,  or  to  inflidl  punifh- 
ment  upon  fuch  as  have  deferved  to  be  puniflied.  And 
fince  the  flavery  of  the  party  who  has  done  the  injury* 
may  be  the  only  fatisfa6tion  that  can  be  obtained  for 
the  damage,  which  he  has  done,  or  may  be  the  proper 
punifhment  of  his  guilt,  a  juft  war  may  end  in  flavery. 
Defpotifm  may  thus  be  the  confequence  of   conquefl. 

But  then  the  power  of  the  conqueror  does  not  arife 
immediately  from  conquelf  :  he  has  no  right  to  com- 
mand the  vanquifhed  to  act  for  his  benefit,  merely  be- 
caufe  he  happens  to  be  ftronger  than  they  are,  and  has 
fubdued  them.  Thofe,  who  call  war  an  appeal  to  "  hea- 
ven, have  given  too  much  countenance  to  this  opinion. 
It  is  obvious  to  conclude,  if  war  is  an  appeal  to  heaven, 
that  victory  is  a  divine  declfion  in  favour  of  the  con- 
queror :  and  the  probable  inference  from  hence  would 
be,  that  he  has  I  know  not  what  divine  right  of  defpot- 
ifin  over  the  vanquifhed,  without  confidering  whether 
he  had  any  original  right  to  make  ufe  of  force  at  all. 
Whereas  in  truth,  though  defpotifm  may  follow  vic- 
tory, the  right  of  the  conqueror  over  the  vanquifhed 
does  not  arife  immediately  from  victory  :  he  muil:  have 
had  this  right  before,  or  his  fuperior  ftrength  could 
never  have  given  him  it.  All  that  his  flrength  can  do 
is  to  enforce  his  claim  of  damages,  or  his  right  of 
punifhment.  This  claim  or  this  right  might  have  been 
unjuflly  prevented  from  taking  place,  if  his  adverfaries 
had  happened  to  be  ftronger  than  he  is.      And  if,  when 

"  Locks  works  V.  II.  p.  179.  225. 
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it  is  faiJ,  that  conqueft  gives  a  right  to  defpotifm,  all 
that  is  meant  by  it  is,  that  it  fupports  a  right,  which  might 
otherwife  have  been  hindered  from  obtaining  its  effect, 
the  expreffion  muft  be  allowed  to  be  at  lead  very  inaccu- 
rate. 

Slavery  produced  by  an  unjuft  war  is  a  manifeft  in- 
jury, notwithftanding  fuch  war  is  attended  with  con- 
queft. The  flaves,  however  they  may  be  fubdued,  and 
be  forcibly  deprived  of  their  liberty,  continue  in  a 
ftate  of  war  with  their  conqueror.  They  have  ftill  a 
right  to  their  liberty,  and  may  afTert  that  right,  when- 
ever they  have  an  opportunity. 

If  indeed  his  victory  has  been  followed  by  any  ex- 
prefs  agreement  between  him  and  them,  to  confirm  to 
him  what,  in  the  firft  inftance,  was  obtained  unjuftly  ; 
fuch  agreement  may  be  binding.  But  it  will  certainly 
be  no  otherwife  binding,  that  upon  fuppofition,  that 
the  unjuft  force  was  removed.  If  the  fame  unjuft  force, 
by  which  they  were  fubdued  at  firft,  is  made  ufe  of 
afterwards  to  extort  their  confent,  fuch  agreement  will 
be  a  nullity.  A.i  exprefs  agreement  is  neceftary,  even 
if  the  unjuft  force  is  removed  :  long  fubmiilion,  with- 
out any  efforts  to  free  themfelves  from  flavery,  will 
not  give  the  conqueror  a  claim  by  prefcription  j  fince 
no  prefcription  can  take  place,  where  the  original 
pofteftion  was  unjuft. 

The  reader  fhould  obferve,  that  the  war  and  the  de- 
fpotifm, which  we  have  here  been  fpeaking  of,  are 
private  war  in  a  ftate  of  nature,  and  private  defpotifm 
or  the  power  of  a  mafter  over  his  flave.  The  effects 
of  conqueft  in  refpecl  of  civil  power  will  come  more 
properly  under  conftueration  in  another  place. 
Children  VII.  "  Since  liberty  is  the  natural  ftate  of  mankind, 

whv^tl"v    ^^  "^^y  ^^  afked  whether  the  children  of  flaves  are  free  ? 
follow  the  to    which   we   may  anfwer,  that  if  it   is   otherwife,  if 

cond  tion 

of  their  •  Grot.  ibid.  §  XXIX. 

Jjiothcr. 
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the  children  of  flaves  are  not  free,  the  flavery  of  fuch 
children  is  not  entailed  upon  them  by  nature  ;  it  is 'hot 
derived  from  their  parents,  as  their  temper,  their  con- 
ftitution,  or  their  complexion  fometimes  are  :  Tome 
other  principle,  befides  the  condition  of  their  parents, 
will  be  necelTary  to  explain  their  flavery. 

If  the  condition  of  the  parent  is  the  occafion  of  the 
childs  flavery,  it  is  only  the  remote  occafion  of  it ;  fome 
other  accident  is  the  immediate  caufe,  which  deprives 
them  of  their  liberty.  When  a  child,  which  has  been 
fold  by  its  parents  is  grown  up,  and  is  itfelf  become 
a  parent,  its  offspring,  unlefs  difpofed  of  in  the  fame 
manner  as  the  parent  was,  is  not  affedled  by  what  was 
done  long  before  its  birth,  and  fo  done  as  not  to  in 
elude  its  liberty  in  the  bargain. 

When  a  man  enflaves  himfelf,  Grotius  contends,  that 
he  may  at  the  fame  time  enflave  his  future  children,  if 
he  has  no  other  poflible  way  of  providing  for  them.  But 
then  thofe  children  are  flaves  ;  not  merely  becaufe  their 
parents  are  fo,  nor  indeed  becaufe  their  parents  have 
thus  difpofed  of  them  ;  but  by  another  accident,  which 
has  been  already  explained  at  large.  However,  flavery 
thus  produced  muft  ftop  here  :  the  childrens  children 
will  not  be  affected  by  what  has  pafTed  between 
the  mafter  and  their  remote  parents  ;  and  in  re- 
fpe^t  of  them'  the  queflion  will  return,  whether  they 
are  flaves  or  not  j  and  if  they  are,  what  made  them 
fo  .? 

Thus  flavery  ariiing  either  from  the  a<^  of  a  mans 
parents,  or  from  his  own  acl,  will  not  defcend  to  his 
remote  offspring :  and  much  lefs  will  it  defcend  to 
them,  when  it  is  a  fatisfa6tion  made  for  damages,  which 
he  has  done,  or  a  punifhment  of  any  crime,  which  he 
has  committed.  The  child  of  a  man,  who  has  injured, 
another,  may  be  bound  to  make  reparation  ;    becaufe 
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the  obligation  to  make  reparation  aiSfe^ls,  not  only  the 
pertfon,  but  the  goods  likewifc  of  him,  who  did  the 
damage  ;  and  the  diild  by  taking  the  goods  is  in- 
volved in  all  the  obligations,  with  which  thofe  goods 
are  charged.  But  where  there  are  no  goods,  or  what 
goods  there  are  will  not  be  fufficient  to  make  repara- 
tion ;  that  is,  as  far  as  the  obligation  afFetSled  only  the 
perfon  of  him,  who  did  the  damage,  fo  as  to  fubje£t 
him  to  flavery  ;  the  child,  if  it  was  neither  a  principal 
nor  an  acceflbry,  is  no  way  involved  in  that  obligation. 
We  have  feen,  upon  another  occaiion,  that  guilt  is  a 
perfonal  quality ;  and  confequently,  that,  if  the  child 
ftands  clear  of  the  parents  guilt,  it  cannot  juftly  fhare 
in  the  flavery,  or  in  any  other  punifliment,  which  is 
inflicted  on  the  parent. 

Nor  can  it  here  be  objected  ;  that,  as  the  child  may 
juftly  lofe  thofe  goods,  which,  if  the  parent  had  not 
been  deprived  of  them,  would  have  defcended  to  it  ; 
fo  it  may  for  the  fame  reafons  be  deprived  of  that  li- 
berty, which,  if  the  parent  had  been  innocent,  would 
have  been  its  birthright.  Thefe  two  cafes  are  wide- 
ly  difi*erent  from  one  another.  Liberty  is  the  childs 
right  ;  the  parents  goods  are  only  its  conditional  ex- 
pectancy. Though  we  may  therefore  juftify  cutting  ofl^ 
the  childs  expectancy,  where  it  had  no  right  ;  we  can- 
not, upon  the  fame  principles,  nor  upon  any  other, 
jufilfy  taking  from  it  what  is  properly  and  fl:ri6tly  its 
own. 

If  then  none  of  all  the  ways,  by  which  defpotifm 
over  the  parents  is  acquired,  will  naturally  affect  the 
children,  we  are  ftill  to  enquire  by  what  accident  the 
flavery  of  the  parent  fliould  make  them  flaves.  Gro- 
tius,  to  make  this  enquiry  more  eafy,  fuppofes  both  the 
parents  to  be  flaves.     The  child  then,   he  fays,   as  foon 
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as  it  is  born,  is  maintained  at  the  expence  of  their  maf-* 
ter,  before  it  is  able  to  earn  its  own  livelihood  by  its 
.  work.  By  this  maintenance  the  child  contracts  a  debt, 
which  its  future  work  cannot  difcharge  ;  becaufe  its 
future  work  will  be  due  for  its  future  maintenance. 
This  debt  therefore  vvIH  remain  as  long  as  it  lives,  and 
will  give  the  mall:er  of  the  parents  a  right  to  every  valu- 
able conCiJeration  in  the  childs  power. 

Our  author's  principle,  as  here  explained,  may  perhaps 
account  for   the  childs   flavery,    after  it  is  once  in  the 
matters  power.   But  the  enquiry  may  be  carried  one  ftep 
farther  back,     by  afking,    how   the  child    comes  to  be 
a  flave  rather  to  the  mafter  of  the  parents,    than  to  any 
other  perfon ;    fince  any  other  perfon  feems  to   have  as 
good  a  claim,    upon  this  principle,    as  he  has,    to  un- 
dertake the  maintenance  of  the  child,  in  view  to  the  be- 
nefit, which  may  arife  from  its  fervice  ?    And  in  truth, 
Grotius  has  not  fhewn,    eilher  that  the  mafter  of  the 
childs  parents,    or  that  any  other  perfon  has  fuch  a  claim. 
As  far  as  appears  from  what  he  lays  down  as  the  foun- 
dation of  the  chilJs  flavery,    it  is  as  much  in  a  flate  of 
freedom  at  the  time  of  its  birth,    as  it  would  have  been 
upon  fuppofition,   that  neither  of  the  parents  were  flavcs. 
We  cannjt  liii-o<J   uiaUiLdlii  oti   the  coQtrary,     that 
the  children  of  flives   are    naturally  born   flaves  :     but 
there  feems   to  be  an  acciJetit   previous   to   their   birth, 
which  fixes   them  to  this  condition.     If  the  mother  is 
a  flave,    her  owner,   during  the  time  of  geftation,    and 
during  the  time  of  her  illnefs  occafioned   by  the  birth, 
lofes  her  work,    and  is  likewife  at  an  extraordinary  ex- 
pence  in  taking  care  of  her.     As  this  lofs  and  thefe  ex- 
pences  are  owing  to  the  child,    they  make  it   from   its 
birth   a  debtor  to  the  mothers   mader  ;     and  upon  this 
account  he  has    an  immediate   claim  to   every  valuable 
confideration,  that  he  can  receive  from  the  child,  as  far 
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as  this  debt  extends.  It  is  a  flave  therefore  from  the 
beginning,  not  becaufe  the  flavery  of  the  parent  natu- 
rally entails  flavery  upon  it,  but  becaufe  the  flavery  of 
the  mother  made  the  child  from  the  beginning  a  debtor 

to  her  owner. 

The  original  debt  is  indeed  encr^afed  by  its  mainten- 
ance during  its  infancy ;  and  in  this  refpett  ihe  prin- 
ciple laid  down  by  Grotius  has  fome  effe£l  in  its  future 
flavery  :  though  this  principle  is  not  iufEcient  in  itfelf 
to  explane  the  occafion  of  its  coming  at  firft  into  this 
ftate. 

From  hence  wc  may  fee  the  reafons  why  the  ofF- 
fpring  fliould  naturally  follow  the  condition  of  the  mo- 
ther, and  not  of  the  father  :  why,  if  the  mother  is  a 
flave,  the  child  will  be  fo,  though  the  father  is  free  5 
and  why  if  flie  is  free,  the  child  will  be  fo,  though 
he  is  a  flave.  For  if  flie  is  free,  no  one  has  any  pro- 
perty in  her  work,  nor  is  put  to  any  extraordinary 
cxpcnce  upon  her  account,  fo  as  to  acquire  any 
original  claim  upon  the  child.  In  another  refpe£t  like- 
wife  the  child  follows  the  mother  :  it  belongs  to  her 
mafter,  if  (he  anrl  the  father  are  both  flaves,  and  have 
different  inafters.  For  the  lofs  of  her  work  and  the 
extraordinary  cxpence>  which  ihc  vhiid  occafions,  dur- 
ing the  time  of  geftation  and  birth,  fall  upon  the  mafter 
of  the  mother  and  not  upon  the  mafter  of  the  father. 

It  was  neceflary  to  fay  thus  much  concerning  flaverv, 
that  we  may  be  enabled  in  the  following  book  to  diftin- 
guifli  this  fort  of  fubjedlion  from  civil  fubje£lion,  and 
private  defpotifm  from  civil  power. 

We  have  been  hitherto  employed  in  confldering  the 
rights  and  obligations  of  mankind,  the  principles  from 
whence  they  are  derived,  and  the  rules,  by  v/hich  they 
governed,  in  the  liberty  of  nature.  And  though  man- 
kind are  at  prefent  united  into  diflind  civil  communities, 
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yet  thefe  points  are  not  now  become  matter  of  mere  fpec- 
ulatlve  amufement,  but  ape  ftill  as  neceflary  to  be 
known,  in  order  to  afcertain  our  refpedlive  rights  and 
obligations,  as  if  we  had  continued  to  live'  in  a  ftate  of 
nature. 

For  firft  j    though  mankind  are  nnw  united  into  civil 
communiti<:»>  ^^nd  are  become  rubje<n:  to  the  pofitive  laws 
of  fuch  communities,     fo  that  thefe  laws  are  in  moft  in^ 
fiances  the  fupport  of  their  rights,     and  the  meafure 
of  their  obligations;   yet  all  mankind  are  not  united  into 
one  and  the  fame  civil  community  ;   they  are  not  all  fub- 
je<Sl:  to  the  fame   poiltive  laws  ;     and  confequcntly  thefc 
laws  cannot  afcertain  all  their  claims,    or  regulate  theii? 
conduct  in  all  inftances.     Not  only  different  civil  focie- 
ties,  when  each  fociety  is  confidered  as  one  coUeftive  per* 
fon  or  body  politic,     but  likewife  individual,     who  are' 
members  of  different  civil  focieties,  are  ftill  in  the  liberty 
of  nature,  and  muft  have  recourfe  to  that  law  of  natureji. 
which  refpe(Sls  mankind,  as  they  are  individuals,  in  ordet' 
to,  determine  what  is  juft  and  fit  to  be  done  in  refpe^^ 
of  one   another. 
Secondly ;    even  they,  who  arc  members    of'  the  lamci 
fociety  arc  upon  many  occaflons  left  to  thplr  natural  It-- 
berty  !   fometim«»«  hpro^^'e  tl»«  civil  laws  of  that  fociety^ 
either  through  their  filence  or  ^heir  imperfection >  have^ 
not  provided  for  the  cafe  in  queftion  :  fometime  becaufe 
either  an  exprefs  or  an  equitable  permiflion  has  replaced- 
them,  as  it  were,   in  a  ftate  of  nature,   and  given  them: 
leave  to  defend  themfelves,  when  the  danger,  which  threats- 
ens  them,  is  fo  imminent,  as  to  make  it  impoflible  for 
the  civil  laws  to  come  in  to  their  afliftancc :    fometimcs 
becaufe  the  civil  laws,  from  the  apprehenfion  that  fome 
rights,  which  are  acquired  confiftently  with  the  law  of 
nature,    might   be  abufed,    would  fet  fuch  rights  and 
their  correfpondcnt  obligations  afide,  provided  the  per- 
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fons  fo  obliged  think  proper  to  be  releafed  from  them : 
but  thofe  peribns  are  left  in  the  mean  time  to  judge  for 

themfelves,  whether   in  good  confcience  they    ought  to 
comply  with   fuch  obligations  or  not. 

Thirdly ;  civil  laws  are  in  fome  particulars  tranfcripts  of 
the  law  ot  nature  ;  they  aic  only  fuch  rules^  as  individ- 
uals, in  the  liberty  of  nature,  are  obliged  to  obferve  in 
their  conduct  towards  one  another.  An  acquaintance 
therefore  with  thefe  rules  will  be  of  great  ufe  towards 
enabling  us  to  underftand  fuch  laws  rightly,  and  to  apply 
them  properly. 

Fourthly  ;  in  Interpreting  and  applying  civil  laws, 
when  they  are  not  mere  tranfcripts  of  the  law  of  nature, 
as  it  refpe<Sl:s  individuals  in  a  ftate  of  natural  hberty,  a 
thorough  knowledge  of  this  law  is  commonly  necelTary  : 
becaufe  though  civil  laws  derive  their  obligation  fom  civil 
authority ;  yet  this  authority  does  not  always  fettle  the 
precife  manner  of  their  operation  in  each  particular  cafe, 
but  leaves  them  to  operate  according  to  the  nature  and 
reafon  of  things. 

Fifthly  'y  as  the  authority,  by  which  civil  laws  them- 
felvcs  are  eftabllfhed,  is  derived  from  the  confent  of 
thofe,  wKn  are  iubjett  lu  fuch  laws  ;  it  will  be  neceffa- 
ry  to  inform  ourfelve<;  of  th^  rSght  and  obli.^ations  of 
mankind,  as  they  are  individuals  ;  not  only  that  we  may 
trace  out  the  origin  of  this  authority,  but  that  we  may 
underftand  the  nature  and  fettle  the  extent  of  it,  may 
determine  what  adventitious  rights  and  obligations  are. 
introduced,  what  original  rights  and  obligations  are  either 
fuperfeded  or  altered,  and  in  what  manner  either  of  thefc 
efteds  are  naturally  produced  by  it. 
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